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BENJAMIN LOGAN, sy His Guarpran, v. SQUIRE SIMMONS. 


The creditor of a nonresident debtor who is brought in by publication cannot 
have a decree for the satisfaction of his claim out of debt due by per- 
sons in this State to such nonresident debtor. 


Cause transmitted from the Court of Equity of Cizveianp, at Spring 
Term, 1849. 

In October, 1845, the defendant Squire Simmons, then of Rutherford 
County, sold and conveyed to the defendant Bedford a tract of land situ- 
ate in Rutherford, at the price of $950, of which he paid down 
the sum of $400, partly in cash and partly in the notes of other (181) 
persons. For the residue he gave his bonds, by the direction of 
Simmons, to his sons William and Joseph Simmons. The notes were 
transferred by Bedford without indorsement; and Squire Simmons de- 
livered them also to his two sons, who placed them in the hands of the 
defendants Davis and Hauser for collection, and soon afterwards Sim- 
mons and his sons removed to Georgia, carrying all their property with 
them, and having nothing in this State except the above mentioned debts. 
The bill was filed in July, 1846, and states that at the time of the sale 
and the removal of Simmons a suit was pending in the court of equity, 
which the plaintiff had brought against Squire Simmons to recover, 
among other things, a large sum of money for the profits made by Sim- 
mons from certain slaves belonging to the plaintiff, wherein an inter- 
locutory decree had been made for an account; and that the said sale 
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was made with the intent to defeat the plaintiff of the benefit of the recov- 
ery he might and was expected to make in that suit, and that Bedford 
knew of such intent; and that the bonds were made payable and the 
notes transferred to the sons voluntarily, in order more effectually to 
carry out the fraudulent intent. The bill further states that, upon tak- 
ing the account, a sum was found to be due thereon to the plaintiff of 
$2,000, and that a decree was made therefor in June, 1846, and a fiert 
facias was sued out thereon, directed to the sheriff of Rutherford, who 
returned nulla bona. The prayer of the bill is that Bedford, Davis, and 
Hauser may be enjoined from paying the debts they owe as aforesaid to 
either Squire, William, or Joseph Simmons, and that they may be com- 
pelled to pay the same to the plaintiff, towards the satisfaction of the 
sum due on the decree. 
(182) The defendants Bedford, Davis, and Hauser put in several an- 
swers, in which they state that they have no knowledge of the 
alleged decree. They set forth the sums due from them respectively, and 
submit to pay them to the plaintiff, if the court should think they can 
safely do so and make a decree to that effect. Bedford denies any intent 
on his part, or any knowledge of an intent on the part of Simmons, to 
defraud the plaintiff in making the sale of the land and taking the bonds 
for the purchase money payable to his sons; and he says that he gave 
his bonds payable to the sons of the vendor because it was immaterial to 
him to whom he paid the money, and he was requested to do so by those 
parties. After publication, the bill was taken pro confesso as to the three 
Simmons. The plaintiff put in a replication to the answers, but he took 
no proofs. By orders in the cause, Bedford, Davis, and Hauser paid at 
different times several sums into court, in order to stop interest against 
them should they be held liable in the cause, and the master, under the 
direction of the court, put the money out on interest. 


Guion for plaintiff. 
Baxter for defendants. 


Rurrin, C. J. The cause has been brought to a hearing by the plain- 
tiff, without any evidence to establish his case. He has not even shown 
his decree and execution, much less a fradulent purpose in any of the 
defendants to defeat him of his demand. Indeed, if he had shown those 
facts, Yarborough v. Arrington, 40 N. C., 291 is in point, that he could 
have had no relief. The bill does not seek satisfaction out of the land 
upon a declaration that Bedford’s purchase was fraudulent; but, on the 
contrary, it affirms the sale, and prays payment out of the debts created 
for the purchase money, upon the ground that the securities are held by 
the sons of Simmons in trust for the father, or at all events as volunteers. 
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If the land were fraudulently sold, it would be liable at law to (183) 
execution or attachment. It is, therefore, simply a case in which 

a creditor is unable to reach the effects of his nonresident debtor by — 
an attachment at law, and files a bill to attach those effects in equity. 
Such a jurisdiction is unknown to the courts of equity. It is conferred 
on them by statute in some of the states; but there is no such statute in 
this State, nor any precedent of the exercise of such a jurisdiction. The 
Court was therefore obliged to hold in the case cited, for the reasons 
there given, that such a bill will not lie. Consequently, there must be 
an order that the sums paid in by Bedford, Davis, and Hauser respect- 
ively be returned to them and the interest thereon accrued, or that the 
securities held for the money be transferred to them; and the bill must 
be dismissed with costs. 

Per Curt. Decree accordingly. 








LEANDER 8. GASH v. RICHARD LEDBETTER er at. 


After there has been a judgment at law, at the instance of some tenants in 
common, for an actual partition of land, the other tenants or any of them 
may have an injunction against the judgment, upon the allegation that 
the land cannot be actually divided without injury to the owners, and the 
injunction will be continued until the hearing, that the court may decide, 
upon the proofs, whether an actual partition or sale of the premises will 
be most for the interest of the parties. 


AppgaL from an interlocutory order of the Court of Equity of Hun- 
pERSON, at Spring Term, 1849, dissolving an injunction theretofore 
granted ; Bailey, J. 

Isaac Ledbetter died intestate in 1836, seized in fee of three (184) 
tracts of land in Henderson County, one of which contained 883 
acres, another 202 acres, and the third 175 acres. The first tract is rep- 
resented in the bill to have 500 acres suited for cultivation, of which 200 
acres are good, productive bottom, and to have been assessed in 1847 as 
of value of $2,900; the second to have 100 acres fit for cultivation, 
and to have been assessed at $200, and the third to be nearly all fit for 
cultivation, and assessed at $300. The intestate left fifteen children, to 
whom the land descended, who were then nearly all infants, and of whom 
six are still infants. From those who came of age, the plaintiff pur- 
chased shares which amounted to one-sixth part of the whole, and the 
defendant Richard Ledbetter in like manner became entitled to another 
sixth part. In the Spring of 1848, Richard Ledbetter and the other 
heirs (who, including the infants, were entitled to ten-fifteenths of the 
land) filed a petition in the Superior Court of Law against Gash for 
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partition of three tracts, whieh he opposed on the ground that actual 
partition could not be made without injury to him and the infant pro- 
prietors, and that he intended to apply to the court of equity for a sale 
for the purpose of partition. But the court decreed partition specific- 
ally, and then Gash filed the present bill against Richard Ledbetter and 
the other tenants in common, in which the lands are described, and it is 
alleged that from the quantity cleared and fit for cultivation, and the 
deficiency and situation of the timber, and the number of shares, actual 
partition cannot be made without greatly impairing the value of the 
shares, and that the land can be sold upon a reasonable credit at a fair 
price; and the prayer is that it may be ascertained whether the interest 
of the owners would not be profited by a sale of the land, and, if it should 
be so found, that a sale may be had under a decree of the court, and that 
in the meantime the defendants be enjoined from proceeding fur- 
(185) ther under the judgment for partition in the suit at law. The 
injunction was granted as prayed. 

The answer states that the defendants prefer an actual partition, as 
land is increasing in value in Henderson County, and each of the de- 
fendants wishes to retain his or her shares in the inheritance derived 
from their father, and that, in their opinion, the partition may be made 
so as to assign to the several parties entitled shares of the land specific- 
ally, of values equal to their shares in the value of all of the lands de- 
scended ; and therefore the defendants insist that a sale ought not to be 
ordered, and that they have the right to proceed to a partition under the 
judgment at law. 

On the coming in of the answer the defendants moved to dissolve the 
injunction, which was allowed, with costs; and the plaintiff appealed. 


N. W. Woodfin for plaintiff. 
Baxter for defendants. 


Rurriy, C. J. As the statutes confer on the courts of law the same 
jurisdiction to make actual partition which was possessed by the court 
of equity originally, a bill would not be entertained which sought merely 
to transfer a partition cause from a court of law to this Court. But, 
besides the jurisdiction to decree specific partition, the court of equity 
has, by the act of 1812, an authority, at the instance of any party inter- 
ested, to order a sale of the property for division, if the court shall find 
that actual partition cannot be made without injury to some of the par- 
ties. That jurisdiction is exclusive in the court of equity, and it neces- 
sarily gives rise to a power in that court to restrain some of the parties 

from applying to a court of law for actual partition, to which at 
(186) law they have an absolute right. For while one of the parties 
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has the right to ask in either court for actual partition, the other has 
an equal right to ask the court of equity for a partition by a sale 
and division of the proceeds; and whether the case be a proper one for 
a sale, within the purview of the statute, must, in the nature of things, 
be determined before a decree ought to be made for the partition in one 
way or the other, since, by making actual partition, the court would be 
precluded from subsequently ordering a sale, however clear it might 
appear upon the hearing that there ought to be one. That would be the 
course were a bill filed here in the first instance for partition, either 
actual or by sale, as the court should deem best. The same result must 
follow upon the bill before us. As there was already a proceeding at law 
for actual partition, the plaintiff does not ask a partition of that kind 
in this suit; he being content, if such a partition is to be made at all, 
that it should be adjudged by the court of law and made in the mode 
prescribed in the statute. But he says he is entitled to a relief by a sale 
of the premises which the court of law cannot administer to him, and 
the court of equity alone can; and the sole object of the bill is to obtain 
that relief. It prays nothing else; and, unless the Court should give him 
that decree, his bill must be dismissed. The object of the suit, therefore, 
is to assert a pure equity, and one which is not denied, but arises out of 
the statute in every case where real estate is to be divided. Whether 
this particular case be, in its circumstances, fit for a sale to be decreed 
must depend upon the allegations of the bill and the proofs on the hear- 
ing. It is the question in the cause, and cannot, at least as a general rule, 
be decided upon motions to continue or dissolve an injunction. We will 
not say it cannot appear so clear on the pleadings and exhibits that 
there cannot ultimately be a decree for a sale as to lay it down posi- 
tivity that in no instance whatever ought the court to allow the 

parties to go on at law before the hearing of the cause in equity. (187) 
But if there be such an instance, it is only when it is manifest 

upon the record that the court will feel obliged, in the progress of the 
cause, to deny the prayer for a sale. In the present case the facts are 
such as to render it, to say the least, not improbable that the plaintiff 
may, upon the proofs, entitle himself to the decree he asks; and, cer- 
tainly, it would be premature, upon the answer alone, to allow the 
defendant to have actual partition, and thus incidentally defeat this suit 
altogether, although upon the hearing the plaintiff may be able to 
establish a complete case. Each party has an undoubted right to sever 
the common property, and the only question is as to the mode of doing 
it. That which the plaintiff prefers, he can entitle himself to only by 
showing at the hearing that he would suffer injury without it, while it 
would do no injustice to the others, and if he should not succeed in 
obtaining it, the other must follow, of course. The defendants are there- 
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fore in no event to be injured, and the utmost inconvenience to them is 
that of the short delay which may occur in a cause of this sort when all 
the parties are desirous of getting their respective shares in severalty 
in the one way or the other. That inconvenience is not comparable to 
the mischief that may arise to the plaintiff by having the land laid off 
by a judgment at law into fifteen worthless strips presently, which he 
would in vain seek to remedy, however clearly he might subsequently 
show that it ought not to have been done. He came here in apt time to 
avoid that, and we hold that it was erroneous to expose him to the risk 
of that irremediable injury until it be definitely determined whether or 
not he is entitled to the equitable relief of a sale, which can only be 
when the cause is heard. Wherefore the decree must be reversed and 
the motion to dissolve the injunction overruled. The defendants, except 
the infants, must pay the costs of this suit. 
Per Curiam. Reversed. 








(188) 
RANSOM EGERTON et at. v. JOHN H. ALLEY et At. 


It is a principle in equity that when land is sold by a clerk and master under 
a decree of a court of equity, and the legal title is retained until the pur- 
chase money is paid, if the principal becomes insolvent before so doing, 
the sureties have an immediate equity, either before paying the money 
or after, to subject the land. 


Cause removed from the Court of Equity of Ruruerrorp, at Spring 
Term, 1848. 

The case made by the bill and answers is as follows: In 1836 the 
defendants James Miller and his wife, Frances, James Foster and his 
wife, Martha, and Susan Booker, were tenants in common of a tract of 
land lying in the county of Rutherford, and, in the same year, procured 
a decree of the court of equity directing its sale. Under this decree the 
land was sold by the clerk and master, and the defendant John H. Alley 
became the purchaser at the price of $1,107, and to secure the payment 
gave his bond with the plaintiff Ransom Egerton and James Erwin, the 
intestate of John W. Erwin, the other plaintiff, his sureties. Alley 
made several payments, but failing to discharge the bond, an action was 
brought upon it against him and his sureties, and judgment having 
been obtained, the whole amount remaining due was collected out of the 
sureties by an execution, Alley being entirely destitute of property. 
This judgment was obtained at January Term, 1847, of Rutherford 

Superior Court. In July, 1842, John H. Alley, being largely 
(189) indebted, conveyed or attempted to convey the land so pur- 
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chased by him to John W. Hampton and Samuel S. Hampton, in trust 
to secure the debts mentioned in the deed, and on 14 September, 1846, 
they conveyed the land, by deed, to the defendant John S. Jackson. The 
legal title to the land is still in the tenants in common, the clerk and 
master never having made any conveyance to Alley or to any other per- 
son. The plaintiffs pray that the land may be resold and the money 
paid by them be repaid, with interest from the time they paid it. 


B. 8. Gaither for plaintiff. 
W. P. Bynum, G. W. Baxter, and J. McD. Carson for defendants. 


Nasu, J. The equity of the plaintiffs is a very plain one, and they 
are entitled to the relief they seek. The question presented by the case 
is indeed not an open one. Green v. Crockett, 37 N. C., 390, and Polk 
v. Gallant, ib., 395, entirely cover the ground occupied by this. In each 
of these cases a sale had been made by a clerk and master, under a 
decree of their respective courts, and title retained until the purchase 
money should be paid, and in each the plaintiffs were the sureties of the 
purchasers on their purchase bonds. The bills were filed against the 
purchasers and their assignees. In the first case the sureties had paid 
the purchase money, and in the other they were liable to pay it, the 
principals being insolvent. In each the bill was filed to subject the 
land to a resale to indemnify the sureties, and in each case the relief 
sought was granted. The principle established by those cases, and 
which fully governs this, is that when land is sold by a clerk and master 
. under a recree of a court of equity, and the legal title is retained until 
the purchase money is paid, if the principal becomes insolvent before so 
doing, the sureties have an immediate equity, either before pay- 
ing the money or after, to subject the land, because that has then (190) 
become the only fund to which they can apply, and in truth the 
only debtor, as between it and the surety. There is here no assignee, 
from the purchaser, Alley, contesting the right of the plaintiffs to the 
substitution they seek. Jackson, the purchaser from the alleged trustees 
of Alley, admits their right to relief, and, if their right were contested, 
we have seen above that his purchase would not avail him against the 
plaintiffs. It must be referred to the master to inquire what is due for 
principal and interest of the debt, which the plaintiffs have paid as 
stated in the pleadings, and it must be declared that the land mentioned 
in the pleadings is liable for the sum that may thereupon be found due, 
and for the costs of this suit; and if the defendant Alley should not pay 
such principal, interest, and costs within some reasonable time, it must 
be ordered that the clerk and master of Rutherford County sell the 
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land, and out of the proceeds pay in the first place the principal money 
and interest due on said debt, and in the next place the costs, if sufficient 
therefor. 

Per Curtam. Decree acordingly. 


Cited: Freeman v. Mebane, 55 N. C., 47; Pettillo, ex parte, 80 N. C., 
52; Mast v. Raper, 81 N. C., 334; Stenhouse v. Davis, 82 N. C., 434; 
Dawkins v. Dawkins, 93 N. C., 291. 








JOHN CRAIGE v. WILLIAM CRAIGE. 


It is a rule in equity that relief must be granted according to the allegations 
of the bill and the proofs. The latter must not only show that the plain- 
tiff is entitled to some relief, but that he is entitled to it upon the grounds 
on which he has placed his claim. 


(191) Cause removed from the Court of Equity of Buncomsg, at 
Spring Term, 1849. 

The bill charges that the intestate, James Craige, and the defendant 
were brothers, and lived together for thirty years, neither of them hav- 
ing ever married, and that they were partners and held all their prop- 
erty in common, both real and personal, and traded upon it as partners, 
to the year 1846, when James died, and the plaintiff was duly appointed 
his administrator. Among other property so held in partnership, the 
bill alleges, was a sum of money amounting to $600, a negro woman 
named Sue, purchased of Samuel W. Davidson at the price of $300, a 
boy named Joe, purchased of ‘A. B. Chunn for the sum of $475, and 
which were paid out of the joint funds, and that there were five head of 
horses and much other property. The bill prays an account, etc. 

The answer admits that the defendant and his brother James lived 
together and cultivated together, but avers that each held his own prop- 
erty in severalty, and denies expressly that there was any partnership 
between them, either in working the land or in buying and selling any 

property. The answer denies that the negroes Sue and Joe were 
(192) purchased for the defendant and the deceased, or paid for out of 

the joint funds, but alleges that they were purchased by the de- 
fendant for his own use and paid for out of his own separate funds; 
that Sue was purchased on a credit, and that he gave his individual 
note for the purchase money, and that the intestate attested both the 
bill of sale and the note. The answer further admits that the defendant 
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and his brother James, the intestate, held certain tracts of land and a 
still as tenants in common, and that there has been no division, and, at 
the death of James, there were on the plantation five horses and twenty- 
two head of cattle, and avers that they were not held jointly nor as 
copartners, but that the stud and the gray horse mentioned in the bill be- 
longed to the intestate, and nine of the cattle and the rest of the horses 
and stock to the defendant. 


N. W. Woodfin for plaintiff. 
Gaither for defendants. 


Nasu, J. It is a rule in equity that relief, when granted, must be 
according to the allegations of the bill and the proofs. The latter must 
not only show that the plaintiff is entitled to some relief, but that he is 
entitled to it upon the grounds on which he has placed his claim. Thus, 
when the plaintiff alleges in his bill that a transaction between him and 
the defendant was a loan and mortgage, and seeks a foreclosure, he can- 
not at the hearing ask relief upon the ground that the transaction was a 
conditional sale. McBrayer v. Roberts, 17 N. C., 75. In this case the 
plaintiff asked the aid of the court upon the ground of a partnership 
between his intestate and the defendant. The answer denies that there 
was any copartnership between them. It is admitted there never was 
any express agreement between the brothers for a copartnership, 
but the plaintiff relies upon the transaction between them to (193) 
prove it. We think he has failed in his proofs, and that all he 
has shown is that the brothers were tenants in common in a portion of 
the property. The partners lived together in peace and harmony, work- 
ing the same land with their respective horses, and sustaining them- 
selves and their respective stock out of the joint funds. But it is evident 
from the proofs that much of the property was held by them severally. 
The negro Sue was purchased by the defendant for his own use and 
benefit, as he alleges, and his allegation is sustained by the facts, that 
the bill of sale is taken in his name, and is attested by James, and the 
note given for the purchase money is also attested by him. The bill of 
sale for Joe is taken in the name of the defendant, and his allegation 
that he purchased him for himself, and paid for the negro out of his own 
funds, is not disproved by any witness whatever, and the witnesses in 
each case testify that their contract was with the defendant alone. It 
is in evidence that the parties kept their money in separate depositories, 
and each under his own control, and, since the death of James, the plain- 
tiff, his administrator, took into his possession, as assets of the estate, 
the stallion and the gray horse and the still, and sold them as the prop- 
erty of his intestate. The declarations of the parties, as proved, establish 
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nothing more than a tenancy in common of a portion of the property. 
The plaintiff has failed to sustain, by his proofs, the allegations of his 


bill, and it must be 
Per Curiam. Dismissed with costs. 


Cited: Grant v. Burgwyn, 88 N. C., 100. 








JOHN C. MELTON v. SAMUEL W. DAVIDSON. 


A. made a contract for the purchase of a tract of land, gave his bond for the 
purchase money, on which he made some payments, and took a bond for 
the conveyance of the title whenever the infant to whom it belonged be- 
came of age; and a judgment having been recovered against O. for the 
balance of the purchase money, execution was levied on his interest in 
the land, and B. became the purchaser at the sale under this levy. Held, 
that B. acquired no title of any sort to the land, as there was no trust 
subject to execution, the trust being a mixed and not a pure trust. 


(194) Cause removed from the Court of Equity of Buncomss, at 
Spring Term, 1849. 

Isabella Hamby, one of the defendants, being entitled to a dower in a 
tract of 50 acres of land, in consideration of $112.50, executed a bond to 
William Melton by which she bound herself to convey her interest and 
to procure her two infant children, who owned the land subject to her 
dower, to convey their estate to the said Melton, so as to vest in him the 
fee simple, as soon as they arrived at full age, provided the purchase 
money was paid. 

In 1840 William Melton, having paid a part of the purchase money, 
assigned his- interest in the contract to the plaintiff, who undertook to 
pay the balance. In 1843 Isabella, having obtained judgment against 
William Melton for the balance of the purchase money, the execution 
was levied upon said Melton’s interest in the land. The land was sold 
by the sheriff and the defendant Davidson became,the purchaser. David- 
son afterwards procured the said Isabella and Jane Hamby, one of the 
children, who had arrived at full age, to execute to him a deed for the 

land. The other child, Nancy, had moved from the State many 
|195) years ago, and was supposed to be dead intestate and without 
children. 

The bill alleges that Davidson, at the time of the sheriff’s sale, and 
at the time he took the conveyance from the said Isabella and Jane, had 
notice of the sheriff’s right. 
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The prayer is for a conveyance and for an account of the profits since 
Davidson had been in possession. The defendant William Melton ad- 
mits the allegations of the bill. The defendants Isabella and Jane 
Hamby also admit the allegations of the bill, and Jane Hamby avers 
that she is -willing to ratify the contract made by her mother, and be- 
lieving that Davidson, by his purchase at the sheriff’s sale, had acquired 
the title, she joined with her mother in the deed to Davidson, upon his 
executing a bond to save them harmless. 

The defendant Davidson does not admit that he had notice of the 
sheriff’s right at the time of the sheriff’s sale or at the time he took the 
deed from Isabella and Jane Hamby; but he avers that if William Mel- 
ton had assigned his interest in the contract to the plaintiff, who is his 
son, it was done to defraud his creditors. He also avers that, to get 
possession, he was under the necessity of bringing an action of eject- 
ment against William Hamby, and insists that if the plaintiff is allowed 
to redeem by paying the balance of the purchase money, he should be 
required to pay the costs of the action of ejectment, as William Hamby 
is insolvent. 


Gaither for plaintiff. 
Baxter for defendants. 


Pearson, J. The defendant Davidson acquired nothing by his (196) 
purchase at the sheriff’s sale, for William Melton had no interest 
subject to execution; he had paid only a part of the purchase money 
and had a mixed trust and not a pure trust, such as could be sold, nor 
can his interest be considered as an equity of redemption in any sense 
of the term. If it could be, an equity of redemption cannot be sold for 
the mortgage debt. Camp v. Cox, 21 N. C., 52. It is true that David- 
son did acquire the legal title by the deed from Isabella and Jane 
Hamby, but he took the deed with full notice of the right of the plain- 
tiff, and in fact gave a bond of indemnity against that right, in order to 
get the deed. He therefore took the legal title subject to the plaintiff's 
equity, and the plaintiff must have a decree for.a conveyance of the 
land upon payment of the balance of the purchase money, with interest. 
The plaintiff is also entitled to the profits while the land has been in 
the possession of the defendant Davidson, as to which there must be a 
reference. The costs of the judgment at law for the balance of the pur- 
chase money, also the costs of this suit, must be paid by the plaintiff. 
The tender of the balance of the purchase money is not so alleged in 
the bill and sustained by the proofs as to relieve the plaintiff. from the 
general rule that the fund to be redeemed must pay the costs. 
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The plaintiff is not liable for the costs incurred in the action of eject- 
ment against William Melton by the defendant Davidson. Davidson 
had the legal title, but he knew that the equitable title was in the plain- 
tiff. 

Per Curtm. Decreed accordingly. 








(197) 
WILLIAM COSTIN er at, v. WILLIAM BAXTER, Snr. 


Where an “account settled” is relied on, by way of plea or answer to a bill 
for an account, it is conclusive, unless the plaintiff can allege and prove 
some fraud or mistake. And the allegation of such fraud or mistake 
must state the particular facts of the fraud or mistake. 


Cause removed from the Court of Equity of Buncomsg, at Spring 
Term, 1849. 

By the will of William Baxter, Mrs. Costin and W. G. M. Baxter, his 
only surviving children, were entitled to his estate. W. G. M. Baxter 
died intestate. The plaintiff William Costin is his administrator, and 
Mrs. Costin is entitled to his estate. The bill is filed against the de- 
fendant, who is the executor of William Baxter, for an account. So 
far as Costin and wife are concerned, he alleges that in March, 1842, 
he and the plaintiff Costin made a settlement; that Costin after a full 
and fair investigation of his accounts, in which he was assisted by an 
attorney at law, became satisfied that, of the amount which had come 
to the hands of the defendant, the share to which he was entitled in 
right of his wife was $756.60, which sum was paid to him, and for 
which he executed a receipt in full, under his seal, for his wife’s share 
of that portion of the estate which had come to the hands of the de- 
fendant as executor. So far as the plaintiff, as administrator, is con- 
cerned, the defendant admits that at the time of the settlement he re- 
tained in his hands the share of W. G. M. Baxter; that afterwards the 

said Baxter died intestate, and the plaintiff demanded the amount 
(198) of his estate, and received, in 1836, the sum of $770.66 on ac- 

count of his estate, but, expressing some dissatisfaction, gave a 
receipt with this reservation: “The above receipt is not to preclude me 
from recovering any further sum that I may be entitled to in right of 
said W. G. M. Baxter.” The plaintiffs, by an amended bill, insist that 
the settlement and acquittance of 1842 should not conclude them, for 
the acquittance was executed and the settlement made “upon a total 
misapprehension of the facts of the case, acquired from the defendant, 
and through utter ignorance of their rights.” The defendant in his 
answer to the amended bill sets out in detail all the facts upon which 
his right to retain certain sums is grounded, and also the facts connected 
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with the slaves Kate and Alin, and avers that the plaintiff Costin, at the 
time of the settlement and when he received the balance and executed 
the acquittance, had full and correct knowledge of all the facts. 


Guion and Gaither for plaintiffs. 
N. W. Woodfin and Baxter for defendant, 


Pgarson, J. The plaintiff, as administrator, having reserved the 
right to recover any further amount that might be due, and having 
refused, in that capacity, to acquiesce in the settled account, is entitled 
to an account of the whole estate. But the plaintiff Costin, having, in 
right of his wife, made a settlement, executed an acquittance, and re- 
received the balance in 1842 as to all amounts received by the defendant 
at that time, is concluded, and can only have a reference to ascertain 
what sums, if any, have since come to the hand of the defendant, or what 
sums the defendant ought since that time to have collected, with which 
he was not charged in the settlement of 1842. 

When an “account settled” is relied on, by way of plea or (199) 
answer to a bill for an account, it is conclusive, unless the plain- 
tiff can allege and prove some frend or mistake; for, otherwise, he has 
already had that which he asks by his bill, having made a settlement 
and thereby perhaps induced the other party to destroy or surrender his 
vouchers. “It would be most mischievous to allow the settled account 
to be set aside, unless from urgent reasons.” Mebane v. Mebane, 36 
N. C., 403; 1 Story Eq., 590. In this case the plaintiffs allege no par- 
ticular fraud or mistake, but, in sweeping generalities, “total misappre- 
hension of the facts, acquired from the defendant, and utter ignorance 
of their rights.” This renders the bill partly defective for the want of 
proper allegations, and it is equally defective as to the proof of any 
fraud or mistake. 

Per CurtaM, Decree accordingly. 


Cited: R. R. v. Morrison, 82 N. C., 143; Grant v. Bell, 87 N. C., 44; 


Garrett v. Love, 89 N. C., 208; Grant v. Hughes, 96 N. C., 191; Jones 
v. Wooten, 137 N. C., 423. 
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N. P. LACKAY v. JOHN N. CURTIS er At. 


1. Where a suit abated by the death of the defendant, and an execution issued 
against the plaintiff for all the costs, at the instance of the heirs of the 
deceased, the execution was void, and a note given by the plaintiff for 
the purpose of discharging it, being without consideration, the plaintiff 
has a right in equity to be relieved against it. 


2. A note being passed without indorsement, and therefore there being no 
legal title in the person to whom it was transferred, he is subject to the 
same equity as the payee, without regard to the question of notice. 

3. An officer who merely proceeds to collect an execution put into his hands 
as an officer ought not to be made a party to a bill of injunction, and if 
he is so, the bill will be dismissed as to him with costs. 


Arrgat from an interlocutory order, made at Spring Term, 1849, of 
McDowe tt Court of Equity, Bailey, J., disallowing a motion to dis- 
solve an injunction theretofore granted. 

(200) The bill charged that the plaintiff Lackay had a suit in assump- 
sit pending in the county court of McDowell County against one 

G. W. Bradley; that the said suit abated by the death of the said Brad- 
ley, and that execution was issued by the clerk of the said court against 
the plaintiff Lackay for the whole amount of the costs of the said suit, 
being about $67, of which the plaintiff Lackay was, in law, only liable 
for about $12 or $13, that being the amount of costs incurred by him; 
that there being no administration on the estate of the said G. W. Brad- 
ley, the execution was issued in the name of “the heirs of the said Brad- 
ley”; that the execution was returnable to November Term, 1846, and 
was directed to the defendant John N. Curtis, who was the sheriff of 
the said county; that the said sheriff levied on the plaintiff Lackay’s 
property for the amount of the said execution, and advertised it for 
sale; that on the day of sale the plaintiff Lackay was induced by the 
representations and persuasions of the said John N. Curtis to pay him 
$25 in cash, in part of the said execution and also in discharge of claims 
which the sheriff had against him, to the amount of $6 or $7, and also 
to execute to him, in discharge of the balance of the said execution, his 
note with surety; that the plaintiff Lackay thereupon paid the said 
sum of $25 to the said Curtis for the purposes as above stated, and also 
gave him his note with the other plaintiff, Mary Duncan, as his surety, 
according to the requisitions of the said Curtis; that the said Curtis 
afterwards, among other things, transferred to the defendants Conley 
and Brown the said note, but without any indorsement to convey to 
them the legal title; that a warrant was issued on the said note against 
the plaintiffs and judgment obtained thereon for the whole amount and 
interest in June, 1848; that an execution issued thereon, directed to the 
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defendant James McNeeley, a constable of the said county, who (201) 
had now the execution and was about to collect it. The bill then 
prayed an injunction and process against the said Ourtis, Conley, 
Brown, and MecNeeley, and for relief, etc. 

The defendants, in their answers, admitted all the material allega- 
tions in the plaintiff’s bill, so far as the motion to dissolve the injunc- 
tion was concerned. 

Upon the coming in of the answers, a motion was made to dissolve the 
injunction, which was refused by the court, and the defendants, by 
leave of the court, appealed. ; 


Avery for plaintiffs, 
Edney for defendants. 


Pxarson, J. The execution in favor of “the heirs of G. W. Bradley” 
against Lackay was void, and the note executed by the plaintiff to the 
defendant Curtis was therefore without consideration, and they have 
an equity to prevent its collection and to have it surrendered. . 

The note was transferred to the defendants Conley and Brown with- 
out indorsement. The legal title did not pass to them, and they hold it 
subject to the same equity that Curtis did, without regard to the ques- 
tion of notice. 

The plaintiffs must have a decree for the surrender of the note and 
costs. As to the cash paid Curtis, the plaintiffs have their remedy at 
law, and the court cannot take jurisdiction. 

The bill must be dismissed, with costs as to the other defendant, Mc- 
Neeley. He was acting as constable—a minister of the law—and had 
no interest whatever in the controversy, and it was wrong to put him to 
the expense of filing an answer. Edney v. King, 39 N. C., 474, 

Per Curram. Ordered accordingly. 


Cited: Emmons v. McKesson, 58 N. C., 95; McLane v. Manning, 60 
N. C., 611; Stout v. McNeill, 98 N. C., 3. 
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(202) 
K. J. McCRAW v. JOHN EDWARDS er AL. 


When a party avers that a certain bond was given to him in South Carolina 
as a donatio mortis causa, he must show that his right accrues under 
some special law of South Carolina; otherwise, the gift comes within 
the provision of the common or canon law, and there must be an express 
or implied delivery, and the title to be dependent upon the death of the 
donor. 


Cause removed from the Court of Equity of Ruruerrorp, at Spring 
Term, 1849, 

The defendants John Edwards and George Edwards gave a bond to 
one James McCarthy for $100, in 1843, and in 1845 McCarthy died in- 
testate in South Carolina, where he then resided. The bill states that, 
a few days before his death and in his last illness McCarthy gave the 
bond, by way of donatio mortis causa, to one John Baber, with whom 
he resided, and that Baber afterwards disposed of the bond, and that, 
for a valuable consideration, it came to the plaintiff, without any re- 
course on his assignors. Afterwards the defendant John Edwards took 
administration of McCarthy’s effects in this State, and the present bill 
was filed to obtain payment of the bond. 

The answer denies any knowledge or information of the alleged dona- 
tion to Baber, but submits to pay the money to the plaintiff if he should 
establish the gift, after discharging certain debts which the intestate, 
McCarthy, owed. A witness for the plaintiff states that in McCarthy’s 
last illness, and five or ten days before his death, he was called on by 
McCarthy to witness a power of attorney from him to John Baber, and 

also a verbal gift from McCarthy to Baber of all his effects, after 
(203) payment of his debts. The plaintiff also examined Baber him- 

self, who states that McCarthy gave him “all his notes, bonds, 
and accounts, and all his land, during his last illness, and requested him 
to pay all his debts; and that the bond of Edwards was in his (the wit- 
ness’s) possession at the time McCarthy died, and was among the notes 
and accounts McCarthy gave him.” 


Baxter for plaintiff. 
Guion for defendant. 


Ryrrm, C. J. The bill does not state that the transaction between 
McCarthy and Baber derived any peculiar efficacy from the law of South 
Carolina ; and, in the absence of such an allegation, we must assume that 
it did not, and are at liberty to suppose that the validity of the gift de- 
pends upon the same rules of the canon or common law which all the 
States of English origin received from the mother country. By that 
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law the alleged gift is clearly ineffectual, for the want of the delivery of 
the bond, express or implied. 1 Rop. Leg., 12. The transaction did not 
purport to be a present conditional gift, dependent upon the death or 
recovery of the donor; but it seems to have been rather a disposition, 
after the death of the donor, for the payment of debts and also for a 
bounty, in the nature of a nuncupative will, and, consequently, it can- 
not be executed in this Court until the fact and validity of such a dis- 
position have been established by the judgment of a court of probate. 
Per Curiam. - Bill dismissed with costs. 








(204) 
JOHN E. PATTON v, ANTHONY BENCINI er at. 


When creditors who claim under a deed of trust for the payment of debts are 
in a posterior class, they need not make as parties to their bill those who 
have the prior encumbrance, but they must make as parties all who are 
in their own class. 


Appgat from the Court of Equity of Buncomsg, Spring Term, 1849, 
Bailey, J. 

In November, 1843, the defendant Anthony Bencini conveyed to the 
defendants Adams and McLean several parcels of real estate, slaves, and 
other personal effects, upon trust to sell and pay his debts. The deed 
recites that Bencini was indebted to D. A. Davis in the sum of $1,175, on 
a note, to which the said Joel McLean, Peter Adams, John A. Gilmer, 
and J. P. Mabry were sureties, to Robert G. Lindsay in the sum of 
$278.25 by bond, to which the said Adams was surety, and to John E. 
Patton, the plaintiff, in the sum of $250, or thereabouts, by account, 
which the said Adams had guaranteed in writing. It also recites divers 
other debts for certain sums mentioned, for which Adams was bound 
as surety, and three other specified debts to several persons by name, 
viz.; T. R. Tate, J. and R. Sloan, J. A. Mebane, and divers others upon 
notes or bonds, for which no one is stated to be bound as surety. And, 
after the conveying clause and the trust to sell, the deed declares 
the trusts as to the proceeds as follows : “and out of the money thus (205) 
raised to pay first the debts herein specified, sureties, indorsers, 
and guarantors; next the debt of Thomas R. Tate and J. & R. Sloan, 
J. A. Mebane (and sundry others enumerated) ; thirdly, if there should 
be any balance, to pay the same on the several debts of the said Ben- 
cini, not secured by any other mortgage or deed of trust, including in 
this class a debt to Dr. Garland, Thomas Gatewood,” and upwards of 
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The bill was filed in March, 1849, and states that on 5 July, 1843, 
Bencini was indebted to the plaintiff in the sum of $300 upon an un- 
settled account, and that the defendant Adams guaranteed in writing 
“the payment to the said John E. Patton of whatever amount might be 
found due upon a final settlement with Bencini, which settlement is to 
be made in August next.” No payment nor settlement was made of the 
plaintiff’s demand, and the object of the bill is to obtain an account of 
the trust property and satisfaction of the plaintiff’s debts thereout. A 
copy of the deed is annexed to the bill and referred to therein as Ex- 
hibit B. The bill is filed against Anthony Bencini, Joel McLean, and 
Peter Adams, against whom by name process of subpena was prayed, 
issued and served. The bill, at the close of it, adds: “and that all the 
creditors mentioned in Exhibit B may be made parties and served with 
process, that they may protect such interest as they may have in the 
premises.” But process was issued to no one but the three persons just 
named, nor did any other person appear in the cause. 

Bencini answered, and the defendants McLean and Adams demurred, 
and assigned for causes of demurrer that D. A. Davis, John A. Gilmer, 
J. P. Mabry, Robert G. Lindsay, Tate, Mebane, etc., the creditors named 
in the deed, were not and neither of them was made party. The demur- 
rer was overruled and Adams and McLean were allowed an appeal. 


(206) N. W. Woodfin for plaintiff. 
Gaither for defendants. 


Rurri, C. J. Although as against third persons, who deny the title 
both of the trustees and cestui que trust, the latter need not be a party, 
but it is generally sufficient that the trustee alone should be before the 
court, either as plaintiff or defendant, inasmuch as he represents the 
cestui que trust, yet when several persons are cestuis que trustent or have 
specified charges on a trust fund, under the deed, and a suit is brought 
to ask the execution of the trusts, and claim an account and distribution 
of the fund, it is ordinarily proper the plaintiff should bring in all per- 
sons entitled equally with or before himself, or should show that it is 
not necessary because they had been satisfied, or that he could not be- 
cause they were out of the jurisdiction, or other like excuse. The rea- 
sons arising out of the rule of the court of equity to prevent the mul- 
tiplicity of suits and to secure persons bound to account by requiring 
all persons in interest to be parties in order definitely to bind them by 
the decree, apply as forcibly to this case as to any other. Jeremy Eq. 
Pl., 176. It is not indeed necessary, for example, in this case, to em- 
barrass the suit by the number of parties or the increase of expense, by 
making parties of those persons who can claim under the provisions of 
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the deed only after the plaintiff shall have been satisfied, for they have 
no direct interest in the account which he seeks, or, at least, as against 
him and those who are provided for with or before him. The trustee is 
charged with the duty of seeing that no unjust recovery is effected by 
the plaintiff, as to the prior encumbrancer, and therefore such posterior 
encumbrancer is bound by a decree fairly obtained against the trustee. 
The case is precisely analogous to a bill by specific legatees, who need 
not make the residuary legatees parties, but may recover against 

the executor by himself, in which case, unless there be collusion, (207) 
the residuary legatee is concluded. In this case, therefore, the 

second and third class of creditors, Tate, Mebane, Garland, and the 
others, would be unnecessary parties, and if the plaintiff had brought 
them in, he would have been liable to them for costs. The causes of de- 
murrer, in respect to those persons, severally, are therefore insufficient. 
But as no reason is stated in the bill for not doing so, it was indispen- 
sable that the plaintiff should have brought i in all those who are secured 
in the same class with himself, just as in a bill, by one residuary legatee 
or next of kin, he must make the others parties. The inquiry is, then, 
Who are thus secured? and, next, whether all of them are made parties. 
Now, not only are the creditors designated i in the deed entitled to satis- 
faction of their debts, but also those liable for any of the debts as sure- 
ties, indorsers, or guarantors are expressly provided for, and therefore 
are proper parties, as Gilmer, Mabry, and others. It may well be ques- 
tioned whether any persons are made technically parties defendant ex- 
cept the three who are mentioned in the bill by name. That is the regu- 
lar and proper method of making a defendant. Perhaps a bill might be 
sustained against persons named in a schedule annexed to the bill and 
referred to in it, as though they were mentioned by name in the bill; 
but we cannot undertake to say it would, and we are inclined to require 
pleaders to adhere to the usual form of mentioning in the body of the 
bill each person by name whom the plaintiff means to make a defendant. 
But, without deciding upon that point, we think this bill does not make 
the proper parties, because it does not refer to a schedule, purporting 
to set forth the names of the defendants, as such, but refers to an an- 
nexed exhibit of a deed and prays for process against the creditors 
therein mentioned. Now, supposing that such a general deserip- 

tion of defendants might, in any case, suffice, it will not do here, (208) 
because other persons, namely, “the sureties, indorsers, or guaran- 

tors,” upon any of these debts, are as necessary parties as the creditors 
themselves; and it is plain that they do not even come within the terms 
of description used in the bill of the creditors mentioned in the exhibit 
“B,.” and that the master could not have issued a subpena for them. 
Therefore, without deciding at present the more general question, it is 
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sufficient to say that Gilmer and Mabry, for example, ought to be par- 
ties, and that they are not; and consequently that the want of them was 
good cause of demurrer. The plaintiff might, probably, have been 
allowed, in a court of equity, to amend on paying the costs of the de- 
murrer, as that is often done. But as he would not move it, but con- 
tested the sufficiency of the demurrer, and compelled the other side to 
bring the cause here on appeal, this Court can say nothing less than 
that the decree must be reversed with costs in this Court. The demurrer 
must be sustained and the bill dismissed as against McLean and Adams, 


with costs. 
Per Curiam. Reversed with costs. 


Cited: Tomlinson v. Claywell, 57 N. C., 320; Murphy v. Jackson, 
58 N. C., 14. 








(209) 
JAMES LOVE er at. v. THOMAS CAMP. 


1. Where a party covenants to convey a title to a tract of land, he cannot re- 
sist a claim by the vendee for specific performance by showing that a 
part of the title is in others, that he has in vain endeavored to procure 
a conveyance from them, and that therefore he is unable to complete the 
title, and, especially, where he was cognizant of his want of title. 


2. What might be the effect of a knowledge on the part of the covenantee, at 
the time the contract was made, that the covenantor had not the title, 
and whether a court of equity would in such a case decree a specific per- 
formance or leave the party to his action at law for damages, quere. 


Cause removed from the Court of Equity of Creveranp, at Fall 
Term, 1849. 

The bill in this case alleged, in substance, that about forty years ago 
one Daniel Camp died intestate, seized and posessed of a certain tract 
of land (particularly described in the bill) and leaving as his heirs at 
law the defendant Thomas Camp and five others (naming them) ; that 
the defendant Thomas Camp, prior to 1840, purchased from his coheirs 
their several and respective shares in the said tract of land, and thus 
became the sole owner thereof in fee simple; that in 1840 he contracted 
with the plaintiff Love for the sale thereof; that the said plaintiff agreed 
to purchase from the said defendant the entire fee simple in the said 
land at the price of $80, which was then the full value of the land; 
that in the same year the said plaintiff paid to the defendant the full 

amount of the purchase money, and took from him a bond, con- 
(210) ditioned to make a title for the whole of the said land in fee 
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simple; that afterwards, to wit, in the winter of 1840 and 1841, the 
county of Cleveland was established and the county-seat was located at 
a town called Shelby, near which the said land was situate; that by this 
means the land became enhanced in value; that the said plaintiff Love 
sold his interest in the said land to the other plaintiff, Howesby, for a 
valuable consideration, which has been paid; that afterwards and after 
the location of the said town of Shelby, the defendant became dissatis- 
fied with his contract, and refused, upon application of the plaintiff, te 
convey as he had contracted, declaring that he would forfeit his bond; 
and the bill prays for a specific performance of the contract. : 

The answer admits the death of Daniel Camp, and that his heirs were 
as set forth in the bill. It also admits the contract mentioned in the bill, 
and that the purchase money was paid to him by the plaintiff Love. It 
avers that the plaintiff Love knew at the time of the contract that the 
defendant owned only one-sixth, being his share in the land, and a life 
estate in another sixth, and that the defendant was to make title to the 
said land whenever he could procure a conveyance from the other heirs. 
It denies that the defendant ever purchased the titles of the other heirs, 
but it states that, after reasonable exertions on his part, since the time 
of the contract, he has been unable to procure from the other heirs their 
titles. It admits that Howesby has bought the interests of Love, and 
that a title has been demanded of the defendant, which he declined, on 
account of his inability, as above stated. 

Replication was made to the answer, some depositions of little impor- 
tance were taken, and the cause, being set for hearing, was transmitted 
to the Supreme Court. — 


Guion for plaintiffs. (211) 
Lander for Defendant. 


Pearson, J. We think the plaintiffs are entitled to a specific per- 
formance of the contract. The defendant says he owns one-sixth part in 
fee and a life estate in 6ne other sixth part, and this he is willing to con- 
vey; but he says he does not own the other shares, and, “after reasonable 
exertion since he made the contract, has been unable to procure the title 
of the other tenants in common, who are unwilling to sell,” and he is 
therefore unable to comply with his contract, The question is, Under 
these circumstances, will a court of equity decree a specific perform- 
ance, or decline to interfere and leave the plaintiffs to their remedy at 
law? One who, for a valuable consideration, enters into an agreement, 
is bound in conscience to perform it. A court of law can only give dam- 
ages for a breach. This remedy is in many cases inadequate. A court 
of equity will do full justice, and, addressing itself to the conscience of 
the party, will require a specific ‘performance of the agreement. This 
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jurisdiction forms one of the great heads of equity, and in the opinion 
of Lord Hardwicke, “the most useful one.” Pern v. Lord Baltimore, 
1 Ves., 446. Nothing should prevent the exercise of this most useful 
and well established jurisdiction but the strongest and most controlling 
considerations. If a husband agrees to procure his wife to join with 
him in a conveyance of her land, and the wife refuses to do so, it seems 
by the modern cases that a court of equity will not decree a specific per- 
formance. 1 Madd. Ch., 311; Sugden on Vendors, 151. There are cases 
in which the husband has been confined to the Fleet prison until the wife 
agreed to join in the conveyance; and in one case the husband, after 

being confined for many years, was discharged, it appearing that 
(212) the wife could not be induced to make the conveyance. 5 Ves., 

548, and 8 Ves., 848. These cases show with what reluctance 
courts of equity stand by and permit a party to deprive another of the 
benefit of his contract. But it has recently been held that the court will 
not interfere, upon two considerations. The vendee knew at the time of 
the contract that the husband did not own the land and might not be able 
to perform his agreement ; he, therefore, has no right to complain if he is 
left to his remedy at law, upon its appearing that after a bona fide effort 
the husband is not able to procure the wife’s consent. And, in the second 
place, because, if the husband be decreed to perform, he will compel the 
wife, who is under his power, to convey; and the wife ought not to be 
exposed to this compulsion on the part of her husband. It may be (but 
upon this we give no opinion) that where the vendee knows that the 
vendor has not the title, and takes a bond or covenant that a third person 
will be procured to make a conveyance, equity will not decree a specific 
performance, if it appears that the vendor has made proper exertions to 
procure the conveyance from such third person, because the first con- 
sideration above referred to applies with full force. As if a father, 
seized as tenant by the curtesy, sells in fee simple, and covenants that 
he will procure conveyances from his children when they come of age. 
If they refuse, after proper efforts on the part of the father, equity may 
decline to decree a specific performance and leave the vendee to his 
remedy at law, this being a state of things which he might have expected 
and as to which he took the chances. This result would seem to follow 
from the reason of the thing; but in respect to that we give no opinion 
upon it. No case makes such an exception to the general jurisdiction to 
decree specific performance, and it is only adverted to for the purpose 
of illustrating the next proposition, upon which this cause turns. Oliver 

v. Dix, 21 N. C., 158. If the vendee does not know that the 
(213) vendor has not the title, there is then no reason why he should 

not be decreed to perform his agreement; and if he is put to great 
inconvenience and expense to enable him to obey the decree, it will be 
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the consequence of his own act, and he will not be allowed to offer such 
an excuse for not doing justice. When a vendee seeks to rescind a con- 
tract because of a defect of title in the vendor, the latter is allowed time 
to complete his title until the hearing. Clanton v. Burgess, 17 N. C., 
13. As a defect of the title will not excuse a vendee, provided it can be 
made good, upon ground of mutuality it should not excuse a vendor. 
As the vendee cannot discharge himself should the land depreciate in 
value, so the vendor should not be allowed to discharge himself if the 
value is enhanced. In this case it does not appear that the plaintiff 
Love knew that the defendant did not have title. The bill avers that 
the defendant did have title, or did have full authority from his coten- 
ants to sell. The defendant denies that he had title to the whole, and 
insists that the plaintiff had notice of his want of title; but he offers 
no proof of the fact, and his covenant is to convey or cause to be con- 
veyed the whole in fee, and he admits that he has received the price of 
the whole. As to the averment that he had authority from his cotenants 
to sell, the defendant is entirely silent, leaving the inference that he 
either had such authority or was guilty of a fraud in receiving the 
price of the whole. But if it be conceded, for the sake of argument, 
that this Court will not make a decree requiring a party to do that 
which it is clearly out of his power to do, as it may amount to perpetual 
imprisonment, there is in this case no sufficient allegation and no proof 
whatever to raise the question. The defendant avers generally that, 
after reasonable exertion (and what amounts to it, he chooses to decide 
for himself), he is unable to procure the cotenants to convey. 

A conscientious man would not consider this a sufficient apology (214) 
for the breach of an agreement creating no legal obligation, when 

offered as a reason why a court of justice should not compel the per- 
formance of a legal obligation. It is mere mockery. The defendant 
should have set out what he had done—what price he had offered to 
pay —so that the court might judge whether his exertions had been 
“reasonable,” especially as the averment in the bill that the value of the 
land had been greatly enhanced since the contract by the location of the 
town of Shelby on adjoining land creates, against him, the strongest sus- 
picion, and impeaches his motives by the suggestion that, if he has title, 
he refuses to perform his agreement for the sake of gain—or, if the title 
is outstanding, he is unwilling to offer his cotenants what is now a fair 
price. A man of proper feelings would be unwilling to avail himself 
of the gain, and would be willing to submit to much loss rather than vio- 
late his solemn agreement. A court of equity acts upon the conscience, 
and enforces a specific performance, and will require this unconsecion- 
able gain to be given up, or this loss to be incurred, if it be necessary to 
enable him to do that which he has undertaken to do, and for which he 
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has received the full consideration. There must be a decree for a con- 
veyance to the plaintiff Howesby, who is the assignee of the other plain- 
tiff, Love, and the defendant must pay the costs. 

Per Curtam, Decree accordingly. 


Cited: Carland v. Jones, 45 N. C., 239; Love v. Carland, 55 N. C., 
505; Swepson v. Johnston, 84 N. C., 454; Wellborn v. Sechrist, 88 
N. ©., 291; Hughes v. McNider, 90 N. C., 253; Bank v. Loughran, 122 
N. C., 671. 








JOHN IRWIN et av. v. JOHN B. S. HARRIS er AL. 


1. Where a recovery in ejectment has been effected by a combination between 
the purchaser at a sheriff’s sale and trustees who have the legal title, by 
which the latter are induced to commit a breach of trust: Held, that the 
cestuis que trustent are entitled to an injunction, to be continued to the 
hearing, to prevent the plaintiff in ejectment from taking possession of 
the land. 


2. A court of equity will under no circumstances permit a trustee to secure 
a debt of his own, not secured by the trust, by forming a combination 
with one claiming adversely to those whose interests he has undertaken 


to protect. 


3. It is the policy of the law to favor purchasers at sheriffs’ sales as against 
debtors in the executions whose debts have been paid by the purchasers, 
but not as against third persons. 


Appeat from an interlocutory order, made at Fall Term, 1847, of 
Mecxrensvre Court of Equity, Pearson, J. 

This bill was filed by Joseph H. Wilson, James P. Henderson, John 
Irwin, and William W. Elms against Henry Heathern, James Magnus, 
George W. Langstaff, John Penman, John B. S. Harris, Henry Blundell. 
Henry W. Olcott, Daniel Alexander, William H. Harris, and John W. 
Morrison. The bill set forth that in 1835 an association called the 
Anglo-American Gold Mining Association was formed by certain per- 
sons, most of whom resided out of this State, together with the defendant 
Penman, a citizen of this State, the object of which was to purchase and 
work gold mines in North Carolina; that of this association the defend- 
ants Heathern, Blundell, and Langstaff were members, besides other 

persons to the plaintiffs unknown; that the said Penman, in 1835, 
(216) acting for the said association, purchased, among other property, 
a tract of land lying in Union County known as the Washington 
Mine, and a smaller tract adjacent to it; that the said Penman, by deed 
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of bargain and sale dated in March, 1836, conveyed the said lands to the 
defendants John B. 8. Harris, Olcott, and Alexander in trust for the 
said association, empowering and directing the said trustees to convey 
to such person or persons as any three of the directors of the said asso- 
ciation should designate. The bill further states that the association 
commenced it operations in 1835 or 1836, worked their mines exten- 
sively, and contracted large debts on the faith of the property, of which 
they were in the possession; that in 1837 they were largely indebted, 
and, among others, to the plaintiffs Irwin and Elms in the amount of 
$14,000 or $15,000; that for the purpose of securing the payment of this 
indebtedness a deed of bargain and sale for the land above mentioned 
was regularly executed by the defendants Magnus, Heathern, and Blun- 
dell, three of the directors of the said association, to the plaintiffs Wil- 
son and Henderson, as trustees, for the purpose of selling the same and 
discharging the debts enumerated in the deed, and authorizing and re- 
quiring the defendants J. B. S. Harris, Olcott, and Alexander, trustees 
as aforesaid, to convey the said estate to the plaintiffs Wilson and Hen- 
derson, trustees as aforesaid, according to the provisions of the deed 
made by Penman to the first trustees; that the said plaintiffs Wilson and 
Henderson took possession of the said Washington Mine and sold the 
same to the plaintiffs Irwin and Elms, and executed to them a deed 
therefor. The bill further sets forth that the defendants Alexander, 
Olcott, and J. B. 8. Harris, trustees in the deed from Penman, instead 
of discharging their trust by making title to the said land to the plain- 
tiffs Wilson and Henderson, have refused to do so, although they 

had notice of the claim of the said plaintiffs, and were often (217) 
requested to make the conveyance; but that, on the contrary, the 

defendant J. B. 8S. Harris, designing to defeat the just claims of the said 
plaintiffs to the land aforesaid, codperated with the defendants Morrison 
and Harris, authorizing them to make use of his name in an action of 
ejectment to recover the possession of the said land. The bill further 
states that the plaintiffs Wilson and Alexander delivered the possession 
of the said land to the plaintiffs Irwin and Elms, after their purchase, 
and it has been held by them ever since. The bill further states that, in 
pursuance of the combination above mentioned, the said J. B. S. Harris, 
with the defendants Morrison and W. A. Harris, instituted in 1840, in 
the Superior Court of Mecklenburg County, an action of ejectment 
against the defendant John Irwin, in which they claimed title under two 
counts, one on the demise of W, A. Harris and Morrison, and one in the 
name of Olcott, J. B. 8S. Harris, and Daniel Alexander, the trustees 
above named; that at Fall Term, 1846, of Mecklenburg Superior Court 
the said W. A. Harris and Morrison obtained a verdict and judgment, 
and on appeal the judgment was affirmed in the Supreme Court, and 
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that the said W. A. Harris and Morrison now threaten to sue out a writ 
of possession on the said judgment; that the claim of title set up by 
W. A. Harris and Morrison is through Penman, and subsequent to his 
conveyance to Oleott, Alexander, and B. S. Harris, and also to the con- 
veyance to the plaintiffs Irwin and Elms by Wilson and Henderson. 
And the bill then prays for an injunction to restrain the issuing of a 
writ of possession on the said judgment in ejectment, for a conveyance 
of a legal title, and for general relief. 

The injunction prayed for was granted. At the return term some of 
the defendants answered. 

W. A. Harris and J. M. Morrison answered that they admit 
(218) the action of ejectment instituted by them for the recovery for 
the land, and that the declared on two counts, one on the demise 
of themselves and one on the demise of J. B. S. Harris, Olcott, and Alex- 
ander. They say that the plaintiff Irwin caused himself to be made 
defendant in the place of the tenant in possession; that on the trial no 
evidence was offered of any title in the said J. B. S. Harris, Olcott, and 
Alexander, and the recovery was effected on their own demise. They 
state that at February Term, 1838, of Mecklenburg Superior Court of 
Law they recovered a judgment against the said Penman for about $500; 
that on this judgment they issued a fi. fa., which was levied on the land 
above mentioned, and at the sale by the sheriff these defendants became 
the purchasers and received a deed from the sheriff. They admit the 
suing out of the writ of possession on their judgment in ejectment. 
These defendants then say that, inasmuch as they are purchasers at a 
sheriff’s sale, they have a right to be placed in possession under their 
said recovery, whatever may be the claim of title on the part of the com- 
plainants. These defendants further state that no copy of the exhibits 
mentioned in the plaintiff’s bill was annenxed to the copy of the bill 
served on them, and they do not admit the allegations of the bill as to 
them to be true. 

The defendant J. B. S. Harris filed a separate answer. He admits 
that his name was used by his express consent, in the action of ejectment 
before mentioned, as one of the lessors of the plaintiff. He states that 
the deed of trust executed by the said Penman to this defendant, Olcott, 
and Alexander was made at the instance of the defendant Olcott and 
others, at a time that the association before referred to was largely in- 
debted to this defendant, and, he believes, also to Alexander and Olcott, 
and this defendant believes that one great object of the said trust was 
to prevent Penman from squandering the said property, and thereby 
to enable said trustees to secure the debts due by the said associa- 

tion. This defendant further avers that the said association is 
(219) still indebted to him, as executor of his father and in his own 
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right, to the amount of $40,000 or $50,000, and is also indebted to Alex- 
ander and Olcott in an amount not known to this defendant; and that 
it was for the purpose of securing the large debt due to him from the 
association that he permitted his name to be used in the action of eject- 
ment above referred to; and he insists that if a recovery had been 
effected on the demise of himself and his cotrustees, they would have. 
been entitled, both in law and equity, to have taken possession of the said 
land and to have held the same as a fund for the satisfaction of their 
debts ; and he insists that if the legal title to the said land is still in him 
and his cotrustees, then they will, in equity, be entitled to hold said land 
as a fund applicable to the payment of their debts. The defendant avers 
that no copy of the exhibits referred to in the plaintiff's bill was attached 
to the copy of the bill served on him, and does not admit such exhibits. 
He insists that, even if a request had been made to him to part with his 
legal title, which he denies, he had a right to require the payment of his 
debt before he parted with such title. 

Judgment pro confesso by due course of the court was taken against 
the other defendants. 

Upon the coming in of the answers a motion was made to dissolve the 
injunction, which was refused, and, by leave of the court, the defendants 


appealed. 


Osborne, J. H. Wilson, Bynum, and Iredell for plaintiffs. 
Boyden for defendants. 


Perarson, J. The injunction ought to have been continued until the 
hearing. 2 

The land in dispute was conveyed to one Penman in 1835. Penman 
in 1836 conveyed to J. B. S. Harris, Olcott and Alexander, three 
of the defendants, in trust for the Anglo-American Gold Mining (220) 
Association and such persons as the said association should ap- 
point. In 1837 Henry Blundell, Henry Heathern, and James Magnus, 
three of the directors of the said association, conveyed to Wilson and 
Henderson, two of the plaintiffs, in trust to sell for the payment of debts, 
and, in pursuance of the deed, directed the said trustees to hold in trust 
for the said Wilson and Henderson. Afterwards the said Wilson and 
Henderson conveyed to Irwin and Elms, two of the plaintiffs, who took 
possession by their tenants. 

In 1838 Morrison and William A. Harris, two of the defendants, 
caused the land to be sold by the sheriff under an execution in their favor 
against Penman, became the purchasers, and took a deed from the sheriff. 

In 1840 an action of ejectment was instituted against the tenant of 
Irwin and Elms. The declaration contained one count on the demise of 
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Morrison and W. A. Harris, and a second count on the demise of J. B. 8. 
Harris, Oleott, and Alexander, and a recovery was made upon the first 
count. 

The prayer is for the conveyance of the legal title by the defendants 
J. B. 8S. Harris, Oleott, and Alexander, and that the defendants W. A. 
‘Harris and Morrison be enjoined from suing out a writ of possession. 

The equity of the bill, so far as it relates to the injunction, is that the 
recovery in the action of ejectment upon the demise of W. A. Harris 
and Morrison was effected by a combination between J. B. S. Harris, 
Oleott, and Alexander, who are trustees for the plaintiffs, and W. A. 
Harris and Morrison, who claim adversely to them under the sheriff’s 
deed, by which combination an undue advarrtage was gained; for al- 
though the defendant in that action could have defeated a recovery upon 

the demise of W. A. Harris and Morrison, who claimed under a 
(221) sheriff’s sale in 1838, by showing that he had conveyed to the 

trustees in 1835, yet as there were two demises, this would neces- 
sarily have enabled the plaintiff to recover on the second demise, and 
thust the present plaintiffs were, in that action, exposed to a cross-fire. 
This is a plain equity, confessed by the defendants. 

J. B. S. Harris, the only one of the trustees who has answered, admits 
that he and Alexander consented that their names should be used as 
lessors in the action of ejectment, which was also to contain a count in 
the name of W. A. Harris and Morrison, and says his reason for doing 
so was for the purpose of securing a large debt which the association 
owed him when he consented to accept the deed of trust, and which is 
still unpaid; and he insists that, had a recovery been effected on the 
demise in his name and that of his cotrustees, he would have been en- 
titled, in law and equity, to hold the land to secure the debt. He does 
not allege that the debt was mentioned in or secured by the deed of trust, 
but admits that the legal title was received by him and his cosureties in 
trust to hold for the association and for such persons as the directors of 
the said association might direct or appoint. It is a strange idea of 
equity for a trustee, because the legal title has been confided to him, to 
assert a trust in favor of himself. Equity will under no circumstances 
permit a trustee to attempt to secure a debt of his own, not secured by 
the trust, by forming a combination with one claiming adversely to those 
whose interest he has undertaken to protect, because it is a palpable 
breach of trust and a direct violation of the confidence reposed in him. 

The other two defendants, William A. Harris and Morrison, admit 
that they united with the trustees in bringing the action of ejectment, but 
they insist that as the recovery was effected upon the title which they 
set up as purchasers at a sheriff’s sale, and not upon the demise of 


164 














N.C.] AUGUST TERM, 1849. 





Inwin v. HARRIS. 





the trustees, they ought to be allowed to take possession, especially (222) 
as it is the policy of courts, both of law and equity, to favor pur- 
chasers at sheriff’s sales. 

It is the policy of the law to favor purchasers at sheriff’s sales as 
against debtors in the executions whose debts have been paid by the pur- 
chasers, but not as against third persons, particularly where these have 
the equitable estate and the purchasers have effected a recovery at law 
by an iniquitous combination with the trustees, whose duty required 
them to give protection, instead of taking sides with their adversaries. 

If these defendants had impeached the deed made by Penman to the 
trustees, upon the ground of an intent to defraud his creditors, it might 
probably have avoided them, at least upon the hearing, as the recovery 
would then have been effected upon the strength of their own title as 
purchasers, and not by force of the combination; but there is no allega- 
tion of the kind, and the bill avers that Penman purchased as the agent 
and with the funds of the association, the cestwis que trustent. That 
they were the equitable owners before the conveyance by Penman to the 
trustees is not denied or called in question. 

The objection that copies of the exhibits referred to in the bill were 
not annexed to the copies served is not available on the motion now be- 
fore us. It would have been a good reason for refusing to answer, but 
the exhibits are sent up with the transcript. The deeds are duly proven 
and registered, and the motion was heard in the court below upon the 
bill, answers, and exhibits filed. 

The third position taken by the defendants W. A. Harris and Mor- 
rison, that they should be allowed to take possession because there is no 
allegation that the mine will be endangered, or that they are not fully 
able to pay the rents and profits of the land and all the gold they may 
take from the mine, is also untenable. These allegations are not neces- 
sary against parties who have no title (for, in 1838, Penman had 
no interest in the land, either legal or equitable), and who effected (223) 
their recovery at law by inducing trustees to commit a breach of 
trust and to form a combination against their cestuis que trustent. The 
interlocutory decree was right. 


Per Ovrram. Affirmed. 
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PETER GREEN v. JAMES PHILLIPS. 


In injunction cases, where the answer does not confess the equity set up in 
the bill, and is not evasive, but contains a fair response to all the allega- 
tions, the injunction will be dissolved as a matter of course. 


Aprxat from an interlocutory order made in the Court of Equity of 
Ruruerrorp, at Fall Term, 1848, Manly, J. 

The bill alleged that in March, 1844, the plaintiff executed to the 
defendant and Jacob Phillips a mortgage for some slaves to secure the 
payment of a debt of $1,900 which he owed them; that the plaintiff at 
one time made a payment of $400 to the said Jacob, and at another time 
the said Jacob received two negroes at the price of $750, and at another 
time there was a small payment of $5; that he afterwards paid to the 
said Jacob $750, on 9 September, 1844, for which he took his receipt, 

which receipt is filed as an exhibit. The bill further alleges that, 
(224) after the death of the said Jacob Phillips, when the defendant 

demanded the slaves, the plaintiff informed him that the mort- 
gage debt was nearly, if not quite, paid off, and offered to pay any bal- 
ance that might be due, if there had been a mistake as to interest upon 
a rough calculation; but that the defendant, insisting that there was a 
large amount due, demanded the slaves, and, upon the plaintiff’s refusing 
to deliver them, brought an action of trover and recovered damages to 
the amount of $2,000. The prayer is for an injunction against an exe- 
cution upon the judgment at law, and that the plaintiff may be permitted 
to redeem the mortgage upon paying the balance, if any, of the mortgage 
debt, and that he may have a reconveyance of the slaves. 

The defendant, in his answer, admits all the payments except the 
alleged payment of $750 on 9 September, 1844, and he avers that he does 
not believe that such payment ever was made, and he believes that the 
whole balance of the debt, with interest, is justly due, after deducting 
the admitted payments. He says he does not believe that the signature 
of Jacob Phillips, who was his father, to the alleged receipt is genuine, 
but believes it to be a forgery, or else that the receipt was given for the 
price of the two negroes, $750, and has been since altered in its date, and 
he assigns as his reason for so believing, besides the difference in the 
handwriting, that his father told him on the day he was killed that there 
was due upon the debt a balance of about $745 and interest. He further 
states that, soon after his father’s death, he called upon the plaintiff for 
payment, and the plaintiff did not allege that he had paid the whole, or 
nearly the whole, of the debt, and said nothing about the alleged receipt, 
but offered to pay the balance of $745, with interest, if the defendant 
would take two notes. 
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A motion to dissolve the injunction was refused and the injunc- (225) 
tion ordered to stand till the hearing. From this order the de- 
fendant, by leave of the court, appealed. 


Guion and N. W. Woodfin for plaintiff. 
Baxter for defendant. 


Pxarson, J. The answer does not confess the equity set up in the bill. 
It is not evasive, but is a fair response to all the allegations. This is 
sufficient to dissolve the injunction as to the amount of the disputed pay- 
ment. We do not express any opinion as to the disputed facts, as the 
case may be retained and brought to a final hearing. 

The interlocutory decree should be reversed and a decree entered mak- 
ing the injunction perpetual as to all damages recovered at law except 
an amount equal to the balance claimed by the defendant to be still due 
upon the mortgage debt, and dissolving the injunction as to such bal 
ance; and there must be a decree against the plaintiff for the costs in 
this Court. 

Per Curiam. Decree accordingly. 








CLAUDIUS B. WHEELER v. NATHAN B. TAYLAR Er AL. 


A court of equity never interferes in behalf of a mere legal demand until 
the creditor has tried the Iegal remedies and found them ineffectual. 


Cause removed from the Court of Equity of Rowan, at Spring Term, 
1848. 

It appears upon the bill that the defendant Nathan B. Taylor (226) 
was indebted in two several bonds or notes to one John Murphy, 
amounting in the whole to $7,000, and that the plaintiff and one Nathan 
Chaffin, who is dead, were his sureties. Judgments were obtained and 
executions issued, and the plaintiff alleges he has paid $5,000 upon them, 
the balance being paid by the estate of Chaffin, and that he has com- 
menced his action at law against the defendant N. B. Taylor to recover 
the money so paid by him, which is still pending. The bill alleges that 
Nathan B. Taylor has fraudulently assigned over to the defendant Moses 
B. Taylor all his property of every kind, and that the plaintiff is fearful 
he will sell the same and collect the debt due to the assignor, and that 
both of them will remove beyond the jurisdiction of the court, so that, 
if he recover a judgment against N. B. Taylor, there will be no property 
subject to an execution, and he will be unable to procure satisfaction of 
what is due to him. The prayer of the bill is that Moses B. Taylor may 
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be decreed a trustee for the said N. B. Taylor, and may be decreed to 
hold the property and debts so conveyed subject to the payment of such 
sum as the plaintiffs shall recover at law against the said N. B. Taylor, 
and be enjoined, ete., and that the other defendants be enjoined from 
paying to N. B. Taylor what they owe the former. 


Boyden, W. J. Alexander, and H. C. Jones for plaintiff. 
Osborne and Craige for defendants. 


Nasa, J. It is apparent upon the face of the bill that it cannot be 
sustained; that in this stage of the plaintiff’s controversy with N. B. 
Taylor he has no right to ask the aid of this Court. His allegation is 

that he has paid money for and on account of the defendant, as 
(227) his surety to John Murphy. If this be so, he has a clear legal 

remedy, which a court of common law is fully competent to en- 
force, and it is only after he has established his claim by the judgment 
of such court that he can claim the aid of this, either to make his execu- 
tion at law effectual or to give him a decree in the nature of an execu- 
tion. A court of equity never interferes in behalf of a mere legal de- 
mand until the creditor has tried the legal remedies and found them 
ineffectual. Rambaut v. Mayfield, 8 N. C., 85. The creditor must re- 
duce his debt to judgment, and, in general, take out execution, that it 
may appear by demanding property of the defendant and the return of 
nulla bona that satisfaction cannot be had at law. In this case the plain- 
tiff states that he has sued N. B. Taylor at law for this debt, and con- 
sequently, in the shape of bail, has his debt assured to him. The appli- 
cation is not to call in the aid of the court to secure property the title to 
which is in a state of controversy at law, but to compel the defendant to 
give security for the payment of what may be found due to the plaintiff, 
in addition to that which he has already given at law. The recognition 
by this Court of the principle assumed in the bill would convert it into 
a court of common-law jurisdiction in every case where a debtor may 
be in failing circumstances or the plaintiff may have fears, just or not, 
that he will make way with his property. 

The bill must be dismissed with costs, including a solicitor’s fee for 
N. B. Taylor and the administrator, Benjamin Taylor. 

Per Curtam. Bill dismissed with costs. 


Cited: Carr v. Fearington, 63 N. C., 562; Bank v. Harris, 84 N. C., 
209 ; Hackney v. Arrington, 99 N. C., 115. 
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(228) 
ABSALOM SHERRILL v. ANDREW H. SHUFORD. 


A trustee is entitled to commissions as compensation for his labor in manag- 
ing the trust committed to him, though no provision be made for it in the 
deed of trust. 


Tus case came before the Court upon exceptions to the report of the 
clerk to whom it had been referred at the last term. It is necessary to 
state only the ninth exception, as the others related entirely to matters 
of fact. The ninth exception was that the clerk had allowed 24% per 
cent as commissions to the trustee, when there was no provision in the 
deed of trust that the trustee should receive any compensation for his 
services. 


Boyd and Guion for plaintiff. 
Alexander, Craige. and Iredell for defendant. 


Nasu, J. The ninth exception is overruled, because we think a trus- 
tee is entitled to commissions as compensation for his labor in managing 
the trust committed to him,. though no provision be made for it in the 
deed. 

_ Per Curtam. This exception overruled. 


Cited: Cannon v. McCape, 114 N. C., 582; Ivie v. Blum, 159 N. C., 
123. 








229) 
ROBERT D. ALEXANDER, Executor, Erc., v. JOSEPH N. asankanaals 
ET AL, 


A testator after making other devises and bequests, directed as follows: 
“It is my will that my land and negroes and all the residue of my prop- 
erty, both real and personal, not heretofore expressly willed, be put to 
sale at such credit as my executors may think proper; out of the proceeds 
of which sale it is my will that all my just debts be paid, and the balance 
or residue of said money arising from such sale, after paying my just 
debts as aforesaid, I allow, and it is my will, shall be equally divided 
among A., B., C.,” etc. Held, that bonds and notes due to the testator 
were not included in this clause, as not being the ordinary subjects of 
sale, and there being no general residuary clause, the amount of them 
went to the next of kin, as undisposed of. 


Cause removed from the Court of Equity of Mecxrznsure, at No- 
vember Term, 1847. 
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In 1841 William Alexander, of Mecklenburg County, made his will, 
duly executed to pass real and personal property. The 5th clause is as 
follows: “It is my will that my land and negroes and all the residue of 
my property, both real and personal, not heretofore expressly willed, 
be put to sale, at such credit as my executors may think proper; out of 
the proceeds of which sale it is my will that all my just debts be paid, 
and the balance or residue of said money arising from such sale, after 
paying my just debts as aforesaid, I allow, and it is my will, shall be 
equally divided between my three daughters, towit, Sarah, Isabelle, and 
Abigail, and as my sons, Joseph, John, William, Robert, and James, 

have heretofore been provided for, as well as my daughters Jane, 
(230) Elizabeth, Rebecca, and Margaret, I have left them nothing in 

this my last will and testament.” At the time of the testator’s 
death, besides lands and negroes, stock and other personal property, he 
had a number of promissory notes on various persons, amounting in the 
whole to $2,800. The bill is filed by the executor to procure the opinion 
of the Court as to the proper construction of the above devise. The 
defendants are the children, or such as represent them, and next of kin 
of the testator. The defendants Sarah Alexander, Calvin S. Wise, ad- 
ministrator of his wife, Isabelle Alexander, and James Alexander, ad- 
ministrator of his wife, Abigail Alexander, by their answer claim the 
proceeds of the notes as being included in the 6th item of the will, and 
passing under it, and the other defendants in the answer claim that, as 
to the notes, the testator died intestate, and the proceeds of them must 
be divided among the next of kin of William B. Alexander as in a case 
of intestacy. 


Osborne and J. H. Wilson for plaintiffs. 
Boyden, Alexander and Bynum for defendants. 


Nasu, J. The question submitted to us depends upon the proper con- 
struction of clause 6. The intention of the testator is always to be car- 
ried out when it can be gathered from the will itself, but it must not rest 
in supposition or surmises. The testator must not only have a particu- 
lar intent, but must express that intent in apt words, in words sufficient 
to show it. The terms “all the residue of my property, both real and 
personal, not herein expressly willed,” etc., would very clearly embrace 
not only the notes in question, but also such money as he had in posses- 
sion at the time of his death, and if the testator had devised the property 
itself to the three legatees mentioned in that clause, no question could 
be made as to their right under the will to it. But he has not so done, 

but gives to them the proceeds of the property. He directs that 
(231) the property embraced in that clause should be “put to sale at 
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such credit as my executors may think proper.” What property is em- 
braced in this clause? Certainly not notes or money, but such property 
as was usually the subject of sale. 

This construction is made evident by the direction to sell on a credit. 
If the notes were so sold, they would produce but notes or bonds, or evi- 
dences of debt. In Fraser v. Alexander, 17 N. O©., 348, the will com- 
menced, “As to what worldly substance it has pleased God to bless me 
with, I dispose of in the following manner,” etc. There it was mani- 
festly the intention of the testator not to die intestate as to any of his 
property, yet the Court decided that he had not disposed of the whole. 
In the opinion delivered by the Chief Justice it is declared that the term 
“all my property” could not embrace money or bonds, if the testator had 
left any, because the property thereby given is to be sold at public sale, 
which is altogether inapplicable to money, whether due or in hand. 
That case was followed by that of Bradley v. Jones, 37 N. C., 248, where 
the question we are now considering came directly before the Court. 
The words of the will there were “all the balance of my estate that is not 
given to be sold, and the money arising from the sale,” ete. At the time 
of the death of the testatrix she had in her possession specie and bank 
notes. The Court decided that she could not have meant the latter, but 
only such property as was usually the subject of sale. It is said, how- 
ever, in behalf of the three legatees mentioned in that clause, that it is 
evident that the testator did not intend to die intestate as to any of his 
property ; that he intended to dispose of the whole. This may be so, and 
very likely was, but, in seeking for his intention, we must not pass by the 
language he has used. If we do, we shall make the will, and not expound 
it. The intention of the testator in this case, for that purpose, is 
not expressed as clearly and as strongly as in Bradley v. Jones. (232) 
There, then, could be no doubt of such intention, and yet the 
Court decided he died intestate as to a large and valuable portion of his 
estate mentioned in the will. 

We are of opinion that the notes on hand at the death of the testator 
did not pass under the 6th clause of the will, they not being mentioned in 
it specifically, and there being no general residuary clause which would 
embrace them; therefore they must be distributed as in a case of in- 


testacy. 
Per Curram. Decree accordingly. 


Cited: Allsbrook v. Reid, 89 N. C., 154; Harkness v. Harkey, 91 
N. C., 199; Holton v. Jones, 1838 N. C., 406; McCallum v. McCallum, 
167 N. C., 311. 

Dist.: Hogan v. Hogan, 63 N. C., 225. 
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HENRY A. TROUTMAN v. JACOB TROUTMAN et AL. 


A bill in equity for the reconveyance of a tract of land for which the plaintiff 
alleges the defendant had by fraud obtained from him a deed of trust 
may be brought either in the county in which the land lies or in that in 
which either of the parties resides. 


Aprpreat from an interlocutory order of the Court of Equity for CaBar- 
nus, at Fall Term, 1848, Moore, J. 

The case was this: The defendant Canoy brought an action of eject- 
ment against the plaintiff in the Superior Court of law of Cabarrus for 
a tract of land lying in that county, and recovered judgment therein. 

The plaintiff then filed this bill in the court of equity for Cabar- 
(233) rus, in which he states himself to be of that county, and one of 

the defendants to be of Rowan, and the other defendant, Canoy, 
to be of Iredell. The bill states that a deed of trust for the land in 
question was fraudulently obtained from the plaintiff by the defendant 
Troutman, to secure a certain debt not justly due, and, by fraudulent 
contrivance between the two defendants, the land had been unduly and 
unfairly sold and conveyed by the defendant Troutman to the defendant 
Canoy, and it prays that the conveyance may be declared fraudulent, 
and the defendant Canoy be decreed to reconvey the premises to the 
plaintiff, and that both of the defendants may come to an account with 
the plaintiff. 

The defendant Troutman answered; but Canoy put in a plea to the 
jurisdiction, that, at the filing of the bill, the plaintiff and the defend- 
ants did not, nor did either of them, reside in Cabarrus County, but that 
the plaintiff and the defendant Troutman resided in Rowan County, and 
the defendant Canoy resided in Iredell County. The plea was set down 
for argument and overruled. Canoy, by leave, appealed. 


Craige, Thompson, and Alexander for plaintiff. 
Osborne for defendant. 


Rurrty, C. J. The statutes provide in which particular Superior 
Courts of law or county courts actions shall be brought, but there is no 
such provision in respect to the courts of equity. The act of 1782 gave 
to the court of equity in each district “all the powers and authority 
within the same that the court of chancery, which was formerly held 
under the colonial government, used and exercised, and that are properly 
incident to such a court,” and the act of 1806 transferred the same juris- 
diction to the courts of equity, thereby established in each county. Ac- 

cording to the terms of the grant, taken literally, each court would - 
(234) seem to have jurisdiction over all persons, wherever resident, 
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upon whom process was served, and without regard to the situation 
of the thing which might be the subject of litigation, inasmuch as there 
was but one colonial court and its jurisdiction was coextensive with 
the province. But the Court is not aware that the provision has been 
received in that broad signification in reference to the territorial juris- 
diction of the respective counties, but only as to the nature of the rights 
cognizable in equity and the redress to be afforded in those courts. It 
has never been understood that where the parties live and the land, for 
example, lies in a particular county, a person could institute a suit in 
the court of a county situate in another extremity of the State, and there 
has been no instance of the kind, we believe. On the other hand, with- 
out the point having been brought before the courts, as far as we are 
aware, it has seemed to be generally considered that the several courts 
of equity would, as between themselves, follow, in the main, the rule of 
the statute dividing the jurisdiction between the several Superior Courts 
of law, at least as far as the residence of one of the parties in a par- 
ticular county confers jurisdiction on the court of that county. We are 
not informed that, unless in a case of land, a bill has ever been filed in a 
county in which: neither of the parties resided, nor that it has ever been 
doubted that a bill may be filed in a county-in which any one of the par- 
ties resides. Then, if equity is to follow the law upon this head, it would 
apepar that a bill touching the realty must be local, as actions of eject- 
ment and trespass guare clausum fregit are. That is certainly not true, 
however, to the full extent; for, while an action of ejectment for each 
parcel of land in the county where it lies is authorized, one bill will lie 
for land in many counties, or even for a conveyance or partition of land 
situate in another government, as the jurisdiction is primarily 

in personam. Because the jurisdiction is of that character, it is (235) 
contended, in support of the plea, that the subject being land 

cannot affect this question. It must be yielded that the court of a county 
cannot decree in respect of land merely because it is within it, and with- 
out process to the person. Still, in regulating the jurisdiction of the 
several courts of equity, as between themselves, when there is no legis- 
lative mandate, it is very proper those courts should, in cases in which 
the parties are personally brought in, have regard to the conveniences 
of the suitors and witnesses and the saving of expense, and entertain a 
suit respecting land because of it being situated within the county; 
since most frequently the evidence of identity, of fraud in the convey- 
ance, of the profits and improvements, is to be drawn from the neighbor- 
hood of the land. Therefore, as the statute is silent on the subject, and 
the courts of equity are under the necessity of adjusting their jurisdic- 
tion between themselves, it seems to be, in itself, a reasonable ground for 
entertaining a bill that it is brought in respect to land lying in the 
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county in which the suit is instituted. It is in conformity, also, with the 
rule prescribed by the statutes for partition, either in the courts of law 
or equity. We do not mean to say that the bill in all cases must be filed 
where the land lies, for no doubt it may be filed where any or either of 
the parties may reside. But we think it ought also to be allowable that 
suit may be brought in the county in which the land lies. There is no 
error in the interlocutory decree appealed from. 
Per Curtam. Affirmed. 








(236) 
ELIZABETH WILSON v. EDWARD WILSON. 


The husband is a necessary party to a bill filed by a wife to recover slaves 
alleged by her to have been conveyed to a trustee for her separate use. 


Cause removed from the Court of Equity of Yancey, at Spring 
Term, 1849. 

On 15 September, 1842, Thomas Shepherd conveyed to Edward Wil- 
son three slaves “in trust for Elizabeth Wilson, the mother of the said 
Edward,” and also the sister of the said Thomas and the wife of George 
Wilson. The bill was filed in February, 1843, by Elizabeth Wilson 
against Edward Wilson and George A. Greenwood and Joseph Wilson. 
It states that the plaintiff’s husband, George Wilson, had abandoned her 
several years before and was then living apart from her and in a differ- 
ent county; and that with a view to provide a comfortable support for 
her, the slaves were conveyed by her brother Thomas to her son Edward, 
in trust for her, and that Edward accepted the conveyance and the slaves 
upon that trust, as expressed in the deed. The bill then charges that 
Edward, the trustee, refused to let the plaintiff enjoy the slaves, and 
had improperly and without consideration conveyed some of them to the 
two other defendants, and kept one for his own use. The prayer is that 
the trust may be declared to be to the separate use of the plaintiff, and 
that all the slaves may be decreed to be conveyed to some fit person upon 

that trust, and that the defendants may respectively account to 
(237) the plaintiff for the profits. 

The answer of the several defendants set up contracts with the 
plaintiff and her husband under which they respectively claim the slaves 
as their own, discharged of any trust; and the parties proceeded to proofs 
upon the matters in issue. © 


N. W. Woodfin for plaintiff. 
Avery for defendants. 
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Rurrin, ©. J. It is not necessary to make any observation as to the 
nature of the trust created by the bill of sale, nor upon any other part 
of the merits alleged or established in the pleadings and proofs, as there 
is a radical defect in constituting the cause which is fatal to the bill. 
It is that the husband of the plaintiff is not a party to the suit. It is 
perfectly settled that a married woman cannot, by herself, institute a 
suit against any person. Where her interest is not separate from or 
adverse to the marital rights of the husband, he is a necessary party 
with her. She has not capacity to institute and carry on a suit for her- 
self in any case; and it is not allowed to any third person officiously to 
assume the office of suing for a married woman, which properly and 
legally belongs to the husband. When, indeed, the husband and wife 
have adverse claims, she is, from necessity, allowed to litigate the right 
with him. But even then she cannot, for want of capacity to conduct it, 
institute a suit for herself, but it must be done for her by some fit and 
responsible person, as her next friend. Mit. Plead., 28. Indeed, in the 
present case it is plain that the interest of the husband is directly in- 
volved in the question whether the trust can be construed to be for the 
separate use of the wife or is only a general trust for her, and so subject 
to his disposition. For that reason he would be an indispensable party, 
in order to protect his interest and also to protect the defendants from 
an accountability to him hereafter. But upon the general ground 
before mentioned the husband must be a party, either with his (238) 
wife or as a defendant. 

Pzr Curiam. Bill dismissed with costs, to be paid by the surety in 
the prosecution bond. 








ALFRED GOODSON v. AARON GOODSON. 


A guardian is not bound to have the money ready to pay his ward when he 
comes of age, but the ward is bound to take a bond in discharge of the 
guardian, which the latter properly took and has not made his own by 
fraud or laches. Such a bond in truth belongs to the ward, just as much 
as a specific chattel. 


Cause removed from the Court of Equity of Liycoxn, at Spring 
Term, 1849. 

The bill in this case was filed in September, 1847, for the purpose of 
setting aside a release obtained by the defendant from the plaintiff, and 
for an account against the defendant as the plaintiff’s late guardian, 
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and payment of the sum which may be found due. The facts are that 
the plaintiff was entitled to the sum of $544.15 as his distributive share 
of the estate of his intestate father, due in July, 1840; and that the 
defendant, as the plaintiff’s guardian, received from the father’s admin- 
istrator, on 1 January, 1841, a bond for that sum, made by Robert H. 

Burton and Henry Fullenwider, and payable to the defendant, as 
(239) guardian, one day after date. The interest from July, 1840, to 

January, 1841, was paid to the defendant in cash, and the bond 
was taken by the administrators from the obligors, who were debtors to 
the estate, by a previous arrangement between the administrators and 
the defendant, who applied to them to pay him the plaintiff’s distributive 
share in a good bond, payable to him as guardian, rather than in money. 
At that time both Fullenwider and Burton were in possesion of large 
estates and were considered by every one perfectly safe. In January, 
1842, Burton offered to pay the debt to the defendant in the presence of 
the plaintiff, who was then within a month or two of full age; but the 
plaintiff requested the other parties to let the money remain at interest 
as it was, and they did so. Burton at the same time stated that if fur- 
ther security was desired, he would renew the bond and get one Hoke to 
become his surety, but he died the latter end of February following, 
without anything further having been done. On 18 March, 1842, four 
days after the plaintiff came of age, the defendant went to the plaintiff’s 
house to settle with him. The plaintiff declined at first, in consequence 
of his being unwell at the time, but the defendant urged him to settle, 
and the plaintiff finally consented to do so. The defendant then paid 
him in money all that was due him, except the amount of the above 
mentioned bond, and proposed to transfer that to the plaintiff for the 
balance. The plaintiff objected to taking it, saying that he did not like 
to receive a dead man’s bond. But the defendant, as alleged in the bill 
and established by the proofs, said that if he would take the bond Hoke, 
who had become the executor of Burton, would become bound for it as 
surety; and, thereupon, the plaintiff received the money and bond with- 
out indorsement, and executed to the defendant an acquittance therefor 

and a general release of all demands. It turned out that Burton 
(240) and Fullenwider were insolvent at the time, and that Hoke, when 

requested by the plaintiff and defendant, refused to become bound 
for the debt. The plaintiff then brought an action at law upon the bond, 
but has never been able to get anything, as Fullenwider has no property 
and Burton’s assets have been tied up by a suit by some of the creditors 
in a court of equity for their administration. The bill charges that, in 
fact, both Burton and Fullenwider were insolvent in 1841, and that it . 
was the duty of the defendant to have collected the money and especially 
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to have received it when offered by Burton in 1842, and that the bond 
was also void by reason of an usurious agreement of the defendant with 
Fullenwider for indulgence, and it insists that the defendant was liable 
to make good the bond to the plaintiff, and that the acquittance and 
release were unduly obtained. 

The answer states that the defendant considered himself obliged by 
law to have the plaintiff’s estate ready for him in money when he should 
come of age, and, in conformity to what he thought his duty, that he 
would have collected the money from Burton, as he might in January, 
1842, if the plaintiff had not interposed and requested him not to do so. 
The defendant states that the administrators of the plaintiffs father 
selected Burton and Fullenwider as the best out of debtors to the estate 
to the amounts of upwards of $5,000, and that no men were considered 
as less likely to become insolvent or involved than those; and, indeed, 
that no suspicion of their solvency was entertained until the sale of 
Burton’s property by his executor in the latter part of April, 1842; but 
that, on the contrary, their estates were so ample, and their industry and 
prudence were deemed so exemplary as to establish a credit on which 
they could have borrowed almost any sum of money that any business 
in that part of the country could have required, and that the defend- 
ant believed the debt perfectly good up to that sale. The de- 
fendant, therefore, avers that he acted to the best of his judg- (241) 
ment for the interests of his ward in receiving the said bond for 
his distributive share, and in letting it remain uncollected in accordance 
with both the interest and the wishes of the plaintiff; and denies that 
he intended to take, or did take, any advantage whatever of the plaintiff 
in transferring the bond to him as part of his estate and obtaining the 
release. He denies positively any agreement at any time for the pay- 
ment of usurious interest on the bond, or any premium for indulgence 
thereon; and avers that his sole motive for becoming guardian was to 
serve the plaintiff, and that he did so without a view to his own advan- 
tage, and did not even charge any commissions, 

The answer is fully sustained by proofs as to the property and reputed 
solvency and wealth of the obligors, and of Mr. Burton in particular, 
until the death of that person and the sale of his effects in April, 1842; 
and there is no evidence in support of the charge of an usurious agree- 
ment. 


Landers and Boyden for plaintiff. 
Guion, Thompson and Craige for defendant. 


Rurrin, C. J. From the circumstances under which the settlement 
was made with the plaintiff just after he came of age, and when he was 
sick, and without advice, and was reluctant, on those accounts, to enter 
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into it, the release could not stand in the plaintiff’s way if any undue 
advantage had been gained therein by the guardian. But it seems to the 
Court that putting aside the settlement and release, the plaintiff is not 
entitled to any relief upon the other facts, as the money was, we think, 
honestly and properly invested by the defendant, and, therefore, the 

plaintiff had a right to claim the bond as property, and so, like- 
(242) wise, the defendant had a right to insist that the plaintiff should 

take it as his property. Possibly, if there were no statute upon 
the subject, it might be deemed Jaches in a guardian to let money lie on 
the personal responsibility of the debtors. We should, indeed, rather 
conclude otherwise, in the state of our country, where there are so few 
opportunities of investment in public securities and for small sums on 
mortgages on real estate. But the act of 1762 puts the matter at rest by 
making it the duty of a guardian to lend the surplus money of the ward 
upon bond with good Security, with interest payable annually or com- 
pounded. As the guardian is a trustee merely, he is entitled to all the 
protection of trustees which arises from obedience to the law in good 
faith. Therefore, the ward is bound to take a bond in discharge of the 
guardian, which the latter properly took and has not made his own by 
fraud or laches. The Court has said that such bonds, in truth, belong to 
the ward, and that, although they are negotiable, one who takes them 
from the guardian with notice must account for them to the ward. 
Powell v. Jones, 36 N. C., 337; Exum v. Bowden, 39 N. C., 281. It fol- 
lows that, in equity, the guardian is entitled to transfer the bonds to the 
ward in satisfaction, and is not bound to pay the ward, in money, as the 
defendant seems, by mistake, to have supposed. Indeed, the statute 
expressly provides that the guardian may assign any uncollected bonds 
to the ward, and that such assignment shall be a discharge pro tanto. 
And it is clear that the assignment is one that will enable the ward to 
collect the money by suit in his own name, and not to charge the guard- 
ian as indorser; for the same section provides that the guardian shall be 
liable for the money only when the borrowers and the sureties are likely 
to become insolvent, and the guardian shall not use all lawful means to 
enforce payment. The Court therefore holds that in this case no imposi- 

tion was practiced on the plaintiff, inducing him to discharge his 
(248) guardian upon receiving the bond in question, for the guardian 

acted bona fide and rightly in taking the bond and in not collect- 
ing the money, since the debtors were deemed perfectly good up to the 
time when he parted from the bond, and were so deemd, not only by 
him, but by the plaintiff and the whole community, without a single 
exception, as far as appears. It is purely a question of loss between two 
innocent persons; and surely the guardian, who would not be allowed to 
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make a profit for himself, and acted on behalf and for the benefit of the 
plaintiff, ought not to bear the loss; but it must rest with the plaintiff 


as the equitable owner of the bond. 
Per Curram. The bill dismissed with costs. 


Cited: Williamson v. Williams, 59 N. C., 65. 








ELIZABETH BRADSHAW er At. v. SIMPSON er aL. 


1. An administrator has a right to sell the notes of his intestate, and the 
mere fact of selling is no breach of trust. 


2. But if a purchaser takes notes from an administrator, belonging to his 
intestate’s estate, in satisfaction of the administrator’s individual debt, 
or otherwise, he has actual notice of a dishonest intention and purpose 
on the part of the administrator to misapply the funds, the purchaser is 
liable to the persons entitled in equity to the notes. 


Tue bill of the complainants sets forth that they are the next of kin 
of one Jonas Bradshaw, who died intestate in February, 1840; that 
administration on his estate was afterwards granted to the de- 
fendant Fullenwider and to John Bradshaw; that in April, 1840, (244) 
they made a sale of the estate, and among other things of four 
negroes, one to Dr. Hunter for $890, one to Thomas Shuford for $890, 
one to Ephriam Brevard for $600, and one to Franklin Rhinehart for 
$314; that these respective purchasers gave their notes severally with 
surety to the said administrators, payable six months after the said first 
day of April, each for the amount of which he was bound; that the 
defendant Fullenwider, as administrator, took the said bonds into his 
possession and shortly afterwards sold them at a discount to the defend- 
ant Samuel P. Simpson, for the purpose of paying his individual debts; 
that the said Samuel well knew and had full notice that the said notes 
belonged to the estate of the said Jonas Bradshaw, and that the proceeds 
of the sale were to be applied to the individual use of the said Fullen- 
wider; that soon thereafter the said Samuel transferred the said bonds 
to the defendant Jacob Ramsour, and that the said Ramsour was fully 
apprised how and in what manner the said defendant Simpson had 
traded for the said bonds, and knew well that they belonged to the estate 
of the said Jonas, and, before his purchase from Simpson, knew also that 
the proceeds of the sale to Simpson went to the individual use of the said 
Fullenwider. The bill also states that the said Fullenwider is utterly 
insolvent. The bill further states that the coadministrator, John Brad- 
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shaw, who is one of the plaintiffs, never countenanced nor assented to 
the said transactions, and it prayed that the said bonds should be de- 
livered up to the plaintiffs or that the defendants should pay them the 
amount thereof and interest. An amended bill further stated that be- 
sides these negroes, the estate of the said Jonas, after paying all the 
debts, was worth a large amount of money, most of which came to the 
hands of defendant Fullenwider, and had never been accounted 
(245) for, and some of the distributees had received the full amount of 
their shares and others had received nothing. 

Samuel P. Simpson and Jacob Ramsour in a joint and several answer 
admit the administration on the estate of Jonas Bradshaw by Fullen- 
wider and John Bradshaw, and that the bonds stated in the bill were 
taken on the sale of the negroes belonging to the said estate and were 
made payable to the said administrators; and Samuel P. Simpson for 
himself says that he purchased the bond of Franklin Rhinehart from 
the defendant Fullenwider at a discount of 15 per cent or thereabouts 
and paid for it in cash; as to the other bonds, he hath no knowledge 
how, when, or where he obtained them from Fullenwider, nor does he 
recollect that they were received from Fullenwider for a debt to him 
from Fullenwider individually, nor does he recollect what he paid for 
them. These defendants both admit that the bonds of Hunter, Brevard, 
and Shuford were transferred from Simpson to the other defendant, 
Ramsour, and aver that no discount was taken on this transfer, and that 
it was for a valuable consideration. They admit that the bonds have 
been collected. They further say that at the time the said transfers were 
made they fully believed that Fullenwider had a perfect right to dispose 
of the said bonds, and that, by receiving them, they incurred no respon- 
sibility to the next of kin of the said Jonas Bradshaw. They further 
allege that Fullenwider has secured, by a deed of trust, the payment of 
all he may owe to the estate of the said Bradshaw. They deny all fraud, 
ete., and pray to be dismissed, ete. 

Replication was filed to the answers, proofs taken, and the cause, be- 
ing set for hearing, was transmitted to this Court. 


Bynum, Avery, and Landers for plaintiffs. 
Guion for defendants. 


(246) Pxrarson, J. An administrator has the right to sell the notes 

of his intestate. The purchaser is under no legal obligation to 
see to the application of the purchase money. But although the exigen- 
cies of estates sometimes make it expedient to sell notes, it is rarely ever 
the case, and such dealings are looked upon with suspicion, and when 
permitted to stand it is not because courts are satisfied that the parties 
have acted honestly, but because their dishonesty cannot be proven. As 
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an administrator has the right of property, and, of course, the right to 
sell, the mere fact of selling is no breach of trust, and a purchaser cannot 
be liable without actual notice that the administrator intended to use the 
funds for his own purpose. The case of most frequent occurrence is 
when the purchaser receives the funds in satisfaction of an individual 
debt of the administrator, so as not merely to have notice, but to be a 
participator in the guilt. This latter circumstance, however, is not 
necessary. It is sufficient if the purchaser has actual notice of a dis- 
honest intent and purpose to misapply the funds. Tyrrell v. Morris, 
21 N. C., 559; Gray v. Armistead, ante, 74. The defendant Simpson 
swears that he purchased the note of Rhinehart, and paid for it in cash, 
deducting 15. per cent. There is no proof that he had actual notice of a 
particular dishonest intent on the part of the administrator, and, al- 
though the fact that an administrator proposes to sell a good sale note 
at a discount of 15 per cent will most usually put honest dealers upon 
inquiry, this constructive notice is not sufficient. In this a purchaser 
from an administrator stands on higher ground than a purchaser from 
a trustee, who has no right to sell, and when the mere fact of selling is a 
breach of trust. For these reasons the plaintiff cannot have relief as to 
the amount of the note of Rhinehart. Simpson does not allege that he 
is a purchaser of the other three notes, but merely makes the 

general assertion that he is unable to recollect how, when, or (247) 
where he got them from Fullenwider. As he does not allege hi 2 
self to be a purchaser, he must be looked upon as a volunteer, holding _ 
in trust for the person entitled, and the plaintiffs are entitled to a de- 
cree against him for the amount of those three notes and interest, with 
costs. There is no proof of the allegation that John Bradshaw, one of 
the plaintiffs, who is a coadministrator with Fullenwider, was privy 
and consented to the misapplication of the funds, nor is there any sug- 
gestion that the sum realized from the deed of trust made by Fullen- 
wider reduced the amount of his defaleation, so that it does not exceed 
the amount of the notes for which Simpson is liable. If the amount has 
been reduced below the amount of the notes and interest, Simpson can 
have the benefit of that fact upon taking the account. But there is proof 
that some of the distributees have received from John Bradshaw, the 
coadministrator, a part or the whole of their shares of the estate. This 
is no ground of defense for Simpson, for the plaintiff John Bradshaw 
has an equity to be substituted and receive the amounts so paid by him; 
but it may render it necessary for the plaintiffs to have an account 
among themselves, so as to ascertain the sums they are respectively 
entitled to, out of the amount decreed against Simpson. In the mean- 
time the fund must be paid into the master’s office, and an execution will 
issue therefor in the name of John Bradshaw. The defendant Ramsour 
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is not fixed with notice; he swears he purchased the notes from Simpson 
for a full and fair consideration, after Simpson obtained them from 
Fullenwider. The bill must be dismissed as to him, with costs. The 
defendant Fullenwider is admitted to be insolvent. He is primarily 
liable and either party may hereafter move for a decree against him. 
Per Curiam. Decreed accordingly. 


Cited: Wooten v. R. R., 128 N, C., 124. 








(248) 
MOSES TREXLER anp Wire v. PAUL MILLER. 


1. A court of equity has no right to fill up a blank in a will, or to restore a 
bequest which it is alleged was originally in the will, but was fraudu- 
lently obliterated by the executor or some other person before the pro- 
bate. The court of equity must take the will as it is certified from the 
court of probate. 

2. A testator devised the land on which he lived and another tract to his wife 
in fee, and one-sixth part of his unwilled negroes, the whole to be equally 
divided between her and five of his six children, and “also two beds, her 
bureau (etc.), the wagon and gear, and the” [here there was a blank] 
“ten head of hogs” (etc.), “which shall belong to her as her own prop- 
ery.” He then devises property to his two sons, to his two grandsons, 
and two daughters. He then devises, by distinct clauses, several tracts 
of land, and all other property not willed “to be sold” and the money 
to be divided as hereinafter directed. And afterwards comes the follow- 
ing disposition: “It is my further will that after all my just debts be 
paid, and the money willed, the balance to be divided among all heirs.” 
By codicil he subsequently provides that “If my wife should be pregnant 
and delivered of a child, that child shall have a negro named Creecy, and 
further shall be heir with my children in the division and distribution of 
my estate.” Held, that the widow was not entitled to any. part of the pro- 
ceeds of the property directed to be sold, but that the testator intended by 
the word “heirs” only his children and grandchildren. 


Cause removed from the Court of Equity of Rowan, at Fall Term, 
1848. 

George Miller made his will in July, 1848, and thereby devised the 
land on which he lived, and another tract, to his wife in fee, and one- 
sixth part of his unwilled negroes, the whole to be equally divided be- 
tween her and five of his six children, and also “two beds, her bureau, 
the house clock, six chairs, the cupboard and all that is in it, and all the 
kitchen furniture, two horses (her choice), four head of cattle (her 

choice,) the wagon and gear, and the...............+04.- , ten 
(249) head of hogs, 200 pounds of bacon, 200 bushels of corn, 50 bushels 
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of wheat one sack of salt, and one table, which shall belong to her as 
her own property.” He then gives to two of his sons a tract of land, 
and to two grandsons, the sons of a deceased son, $250 each “for their 
land,” and to his daughter Sophia a negro girl named Emmeline, and 
to his daughter Polly a legacy in money instead of negroes, as she did 
not wish to have negroes. He then, by distinct clause, devises several 
tracts of land and other property, not willed, “to be sold” and the money 
to be divided as hereafter directed. And afterwards comes the following 
disposition : “It is my further will that after all my just debts be paid, 
and the money willed, the balance be divided among all my heirs.” By 
a codicil of 28 September, 1845, the testator provides that “if my wife 
should be pregnant and delivered of a child, that child shall have a 
negro named Creecy, and further shall be heir with my children in the 
division and distribution of my estate.” After the death of the testator 
the will was proved in November, 1845, by the defendant Paul Miller in 
the form and with the blank as above set forth, the said Paul being one 
of the sons of the testator; and he delivered to the widow her share of 
the negroes and the specific articles bequeathed to her, as above men- 
tioned, and took her acquittance in full for the property bequeathed to 
her in her late husband’s will. 

The present bill is filed by the widow and her after-taken husband, 
against the executor and the other children of the testator, and states 
that the blank now appearing in the will was originally filled with the 
words “carriage and harness,” and that the executor or some other per- 
son fraudulently obliterated these words and procured the probate of the 
will without them, of which the widow had no notice when she gave the 
acquittance; and, in consequence of her ignorance thereof, she 
was induced to purchase the carriage and harness at the execu- (250) 
tor’s sale at the price of $135. The bill also states that the tes- 
tator left considerable sums due to him on bonds and notes, and that the 
produce of the lands and other things directed to be sold amounted to a 
considerable sum. And it prays that it may be declared that the words 
“carriage and harness” originally formed part of the will, and that they 
were fraudulently obliterated by the defendant Paul and others, or one 
of them, and that the plaintiffs are thereby entitled to the carriage and 
harness under the will, as if it had been duly proved with those words 
in it; and, further, that the executor should come to a general account 
of the estate and pay the widow an equal share with the children of the 
residue. 


Craige for plaintiffs. 
Boyden for defendants. 
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Rurrim, C.J. The bill cannot be sustained in either aspect of it. As 
to the alleged alteration in the will, the court of equity has no jurisdic- 
tion, but it belongs exclusively to the court of probate, which latter court 
alone has power to determine the question, what is a will of personalty 
and which is the will of the testator, and, consequently, to authenticate 
it to all other courts. The seal of the court of probate is, therefore, evi- 
dence that the paper, in the terms certified, is the testament of the de- 
ceased, and no suggestion can be heard that any part has been added to 
of left out of the instrument. Bac. Ab. Executors, E, 1. The province 
of the court of equity extends only to the construction of the will as it is 
sent from the court of probate. 

Upon the construction of this will there seems no doubt. Upon the 
original will, by itself, the intention would appear to have been to give 

the residue to the children and grandchildren, under the descrip- 
(251) tion of “all heirs”; for the provision for the wife was so much 

more ample in land, a full share of the negroes, and in other 
specific articles, that it could hardly be supposed the testator intended, 
under those terms, to let her into the residue equally with the children, 
for whom he made a much less specific or pecuniary provision in the 
previous part of the will. But whatever doubt there might be, if there 
were nothing but the original will to guide, the point is rendered plain 
by the codicil, in which, while making provisions for a posthumous 
child, should there be one, he gives it a particular negro, and then says, 
“that child shall be heir with my children in the division and distribu- 
tion of my estate,” which clearly refers to the residuary clause and shows 
that he used the term “heirs” there as descriptive of his children and 
their issue, all of whom he had mentioned in the previous clauses of the 
will. Had it been the testator’s meaning that his wife should take a 
part of the residue, he would have mentioned her again in the codicil as 
one with whom the after-born child should be heir, as well as with the 
children. As he did not, the inference is that, as mentioned in the codi- 
cil, the children were to take the residue, and that, if another should be 
born, such child should come in with the “children.” 

Per Curiam. Bill dismissed with costs. 
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(252) 
GEORGE ALLEN v. PENIL GILBREATH. 


1. A. made an entry so vague in its description that no one could tell what 
land it covered. Afterwards B. made an entry definite in its description. 
A., having full notice of this entry, causes a survey to be made of his 
entry by which he includes the land entered by B., but to do so-he is 
obliged to run 2 miles in length, and but a few yards in width, and pass- 
ing over several granted, lands, and upon such survey obtains a grant 
before B. obtains his. Held, that under these circumstances O. is to be 
looked upon in the same light as a junior enterer, with notice of a prior 
entry of B., and that B.’s title is preferable, and he has a right to a decree 
compelling A: to make him a conveyance and for profits, etc. 


2. Before B. discovered that the land he entered, including a rock quarry, was 
vacant, he had agreed to purchase part of a tract of land which A. claimed 
from C. and which was supposed to include the rock quarry, but in the 
agreement the rock quarry was reserved to A. Held, that this formed no 
reason in equity why B. should not enter the rock quarry when he found 
it to be vacant. 


Cause removed from the Court of Equity of Henpxrson, at Spring 
Term, 1849. 

On 17 January, 1838, the plaintiff made an entry of the vacant land 
“lying on the north side of Clear Creek in Buncombe County, adjoining 
the lands of Edmonson, the said George Allen, and Edward Shipman, 
and running so as to include the rock quarry,” and afterwards had a 
survey and obtained a grant for 19 acres, including the quarry, dated 
20 December, 1838. On 19 November, 1838, the defendant obtained a 
grant for 95 acres and 79 poles, purporting to be issued on an entry 
made 7 January, 1831, and surveyed on 10 November, 1838, which 
includes the land granted as above to the plaintiff. The bill states 
that, a few days after the plaintiff made his entry, he informed (253) 
the defendant that he had made it and that it included the quarry, 
and that the defendant had full knowledge that the plaintiff had caused 
his survey to be made and it included the rock quarry, which was a 
notorious place well known to the defendant and the people of the neigh- 
borhood generally. The bill further states that, before that time, the 
defendant had claimed the said rock quarry under a conveyance made 
to him of a tract of land by one Edward Shipman, which was supposed 
to include it; and the plaintiff discovered that the same was not within 
the lines of the Jand granted to Shipman and by him sold to the defend- 
ant, and then he made his entry, and communicated it to the defendant, 
as before mentioned; and that thereupon, and with a view to defeat the 
plaintiff of his entry, and after the plaintiff’s survey, the defendant had 
an entry, which he had made in 1831 for 150 acres, of which the begin- 
ning corner was in the mountains at the distance of 2 miles from the 
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quarry, and which was vague in its terms, so surveyed as to include the 
quarry and the other land granted to the plaintiff; and that, in order to 
do so, the defendant was obliged to pass directly through four tracts of 
granted land and to make his tract 180 poles in length, while for nearly 
the whole length it is only a few yards wide. The bill charges that, in 
truth, the defendant had no intention, at the time he made his entry, to 
include therein any of the land granted to the plaintiff, or any of the 
intermediate granted land, and that when he found the conveyance from 
Shipman did not cover the quarry, he had it surveyed in the form he 
did, for the sole purpose of defeating the plaintiff's special entry and 
survey. The bill further states that the defendant had brought an action 
of trespass against the plaintiff for taking stone from the quarry, and 

had recovered therein. The prayer is that the defendant may be 
(254) declared a trustee for the plaintiff as to so much of the land as 

was entered by and granted to the plaintiff, and be decreed to 
convey the same to him, and to repay the damages and costs recovered 
from the plaintiff, and to come to an account for profits otherwise made 
by him. 

The answer states that on 25 October, 1831, Shipman conveyed to the 
defendant a tract of land containing 265 acres, by metes and bounds, 
which the parties believed covered the quarry, which is the subject of 
dispute; and that on 22 November, 1834, the defendant contracted to 
sell the same land to the plaintiff (reserving the quarry) at the price of 
$400, in annual installments of $100, and to convey the same in fee upon 
the payment of the purchase money, of which the last installment fell 
due 25 December, 1839, and that they entered into written articles to 
that effect, in which the defendant obliged himself to convey the said 
land by the description specified in the deed of Shipman to him, ex- 
pressly, however, “excepting and reserving to himself and his heirs and 
assigns 10 acres out of said land, lying on the southwest part of said 
tract, including the rock quarry in the center of a square, with the right 
of way through said land to pass to and from the said quarry.” The 
deed from Shipman and the articles with the plaintiff are exhibited, and 
agree with the statements of their contents in the answer. The answer 
admits that the plaintiff informed the defendant, in February, 1838, that 
the plaintiff had ascertained by a survey that the Shipman deed did not 
include the quarry, and that he had entered it; and it states that the 
defendant did not know whether it was in fact vacant or included in the 
Shipman tract, and that he determined, with the intention of protecting 
his own rights and out of abundant caution, to guard against a fraud 
on himself by the plaintiff in defeating his claim to the quarry, thus 
agreed to be reserved, to have the quarry included in a survey and grant 
upon an entry he had made in 1831, which might be made to extend to 


186 














N.C.] AUGUST TERM, 1849. 





ALLEN v. GILBREATH. 





it, as it called for the waters of Clear Creek and the lines of Ship- (255) 
man; and that accordingly le did so. The answer states that, 

when he made his entry of 1831, the defendant “had no correct idea of 
the lines of the many tracts of land lying or supposed to lie adjoining 
or nearly so, or of the other tracts in the vicinity; and, of course, that 
he could not have intended it to cover any particular quantity or par- 
cel.” And the defendant insists that the plaintiff cannot call in question 
the right of the State to grant her land in any form, or of the defendant 
to make his survey upon the elder entry, made in good faith, so as to 
take in any and all small pieces of vacant land that might be found 
between the lines of the other tracts. The answer further states that, 
after both grants were issued, that is to say, on 1 July, 1839, the plain- 
tiff accepted a deed from the defendant for the land sold to him, deserib- 
ing it according to the lines and corners in Shipman’s deed, and ex- 
pressly excepting and reserving the 10 acres including the rock quarry 
in the same terms in which that reservation was made in the articles; 
and so it appears by the deed, which is filed as an exhibit. And the 
answer insists it was a fraud on the part of the plaintiff to make an 
entry of the land which it had been thus agreed between the parties 
should belong to the defendant ; and that, by reason thereof, the plaintiff 
ought not to have the assistance of the court. 


Baxter for plaintiff. 
N. W. Woodfin, Gaither, and Edney for defendants. 


Rurrin, C.J. So far as the rights of the parties depend merely upon 
their entries and grants, and without reference to any contract or other 
equity between them, the plaintiff seems to be clearly entitled to the 
relief he seeks. The defendant has not filed a copy of his entry, 
and from the omission and the inferences from the answer it (256) 
must be understood to be a vague one, not specifying the land 
entered by the defendant or that granted to him. Indeed, it is clear the 
defendant did not intend to. embrace the disputed land in his entry; for, 
upon being informed that the plaintiff had.entered the quarry, he said 
to a witness that the entry should do him no good, as he had an entry on 
the mountain which he could run down so as to include the quarry; and, 
upon being reminded that there was granted land between his entry and 
the quarry, he replied that made no difference, as he could pay the State 
for granted land, if he chose, without hurting his title to that which was 
vacant. Moreover, the contract between those parties shows that the 
defendant could have had no motive to include in his entry the rock 
quarry, as he then thought it his under his purchase from Simpson; it 
is established by proofs that the defendant claimed the under 
that purchase, and not under an entry of his own, down to the time in 
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1838 when he was informed that the plaintiff had discovered it was 
vacant and entered it. The case, then, is that the plaintiff entered the 
land without any knowledge of the defendant’s eatry, and without the 
defendant’s having an entry in fact which did cover it specifically, or 
which was designed by him to cover it; and that, with full knowledge 
of the special entry of the plaintiff, he perverted a previous vague entry 
of his own, by having it, contrary to his original intention, so run as to 
include the land entered by the plaintiff, with the express view to defeat 
him ; and that the plaintiff went on afterwards in due time to survey his 
entry, pay the purchase money, and get a grant, without even a knowl- 
edge on his part, as far as appears, that the defendant had made any 
such entry or survey or obtained a grant, until after the grant to the 
plaintiff had issued. Clearly upon these facts the plaintiff would be 
entitled to a conveyance from the defendant ; for, by reason of the vague- 

ness of his entry, the defendant stands in the same situation as a 
(257) junior enterer, with notice of the prior entry of the plaintiff, and 

the right of the plaintiff is the preferable one. Plemmons v. 
Fore, 17 N. C., 312; Johnston v. Shelton, 39 N. C., 85. 

But the defendant insists that he had a right thus to intercept the 
plaintiff, because the plaintiff knew the defendant claimed the quarry, 
and in the contract between them that and 10 acres of land were reserved 
to the defendant, so as to make it a fraud in the plaintiff to get the land 
by entering it himself. But whether it be a fraud or not depends upon 
the obligations imposed on the plaintiff by the contract, and no equity 
is perceived to have been raised by it to restrain the plaintiff of the 
liberty, in common with other citizens, of entering this land. The 
reservation of it in the articles makes it evident that the parties thought 
it was included in the conveyance to the defendant. But, in fact, it was 
not, and was vacant, and so was the subject of entry by any one. A per- 
son of a delicate sense of propriety, situated as the plaintiff was, might 
not have thought himself at liberty to make an entry, but have rather 
thought it a duty of kindness and honor to advise the defendant that the 
land was vacant, so as to let him have the opportunity of entering it. 
But a similar obligation rests upon every man who finds out that a per- 
son is living on or improving vacant land under a belief that it is his 
own. Yet such land is subject to entry by any one, as well as by the 
occupant, and the court cannot restrain the right, notwithstanding the 
hardships, unless there be something peculiar in the relation of the par- 
ties, binding in conscience on the one to take care of the interest of the 
other. There does not seem to be anything here to establish a fiduciary 
relation between the parties. It was, indeed, their contract that the 
plaintiff should not have the quarry under his purchase from the de- 
fendant, but it was no part of it that the plaintiff should assure to 
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the defendant his supposed title to the land reserved or thought (258) 
to be reserved, or that the plaintiff should not purchase it from 

any other person to whom it might belong. If the plaintiff had not pur- 
chased from the State, any one else might; and the plaintiff, by his con- 
tract with the defendant, neither acquired access to any peculiar means 
of information nor obliged himself to refrain from availing himself of 
any he might first gain as to the title of the land, which was alike open 
to the defendant and to all the world. Therefore, there is no ground for 
saying that the plaintiff took an undue advantage of the defendant, 
which might not be said with equal truth of any one who should have 
entered the land with a knowledge that the defendant claimed it, and, 
though mistaken, believed it to be his own. It cannot be declared, there- 
fore, that the defendant’s fraud in endeavoring to defeat the plaintiff 
of his entry was justified or excused by its necessity in order to counter- 
act a fraud projected by the plaintiff against the defendant; and the 
plaintiff must have the decree he asks for, a conveyance and account. 
The plaintiff is not only entitled to receive back the sum he paid for 
damages in the action at law, but also the costs adjudged to Gilreath, the 
plaintiff in that action. The present plaintiff’s own costs at law, if any, 
he must submit to lose, as he had no legal defense, and it was his folly 
not to apply at once for relief in equity. Keaton v. Cobb, 16 N. C., 439. 

Per Curtam. Decreed accordingly. 


Cited: Gilchrist v. Middleton, 108 N. C., 708; Kinney v. Munday, 
112 N. ©., 831. 








(259) 
JOAN KROUS v. JOHN LONG. 


1. There is now no statute prescribing the time within which grants must be 
issued, where the entry money has been paid. 

2. A person, therefore, who pays the entry money may take out his grant 
when he chooses, subject to this risk, that if another person enters the 
same land without notice of the prior entry, and first obtains his grant, 
this shall be preferred. 


Cause transmitted from the Court of Equity of Asuz, at Spring 
Term, 1849. 

On 18 March, 1834, the plaintiff made an entry of 100 acres of land, 
beginning at a forked black oak, a corner of the land of Adam Krous, 
deceased. the southwest corner, on the Long tract of Cane Camp Creek, 
ete. In September, 1841, the plaintiff obtained a duplicate warrant of 
survey, upon which the land was surveyed and a grant issued in Novem- 


ber, 1841. 
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On 5 April, 1837, an entry of 100 acres of land, beginning on the line 
of Joseph Alexander, was made by the defendant John Long, through 
his agent, James Maxwell, the testator of the other defendants. Under 
this entry a survey was made by the said Maxwell, who was a deputy 
surveyor, so as to include all the land which is contained in the plaintiff’s 
grant, except 10 acres, and a grant issued therefor to the defendant Long 
in 1838, who brought an action of ejectment against the plaintiff and 
effected a recovery in October, 1845. These facts were admitted in the 

pleadings. 
(260) The bill charges that in November, 1834, the plaintiff filed a 

certified copy of this entry in the office of the Secretary of State, 
and paid the purchase money, $5, to the Treasurer of the State, and 
obtained a certificate of the same from the proper officer; that in Novem- 
ber, 1836, having had his entry surveyed, he inclosed the necessary 
papers to the Secretary of State by letter, and made application for a 
grant, but the grant did not issue, owing, as he supposes, to the miscar- 
riage of his letter. 

The bill also charges that the defendants John Long and James Max- 
well, the testators of the other defendants, at the time the plaintiff made 
his entry had full notice that the land was covered by the entry of the 
plaintiff and that the purchase money had been paid within the time 
required by law. 

The prayer is for a conveyance and an injunction against suing out a 
writ of possession, etc. 

The defendant John Long denies that he had notice of the plaintiff's 
entry or of the payment of the purchase money, and insists that the 
entry of the plaintiff had lapsed or been abandoned at the time his entry 
was made. He admits that James Maxwell acted as his agent, as he did 
not reside in this State, in making the entry and survey and in taking 
out his grant; but he says he does not believe that the said Maxwell had 
notice of the plaintiff’s entry; and, if he had notice of the entry, he does 
not believe he had notice of the payment of the purchase money, but 
believes that the said Maxwell made the entry for him under the belief 
that the entry of the plaintiff had collapsed. 

The other defendants, who are the executors of the said Maxwell, to 
whom his real estate was devised, deny any personal knowledge and dis- 
claim any title; they deny that their testator used the name of the other 
defendant and made this entry for his own benefit or acted otherwise 
than as agent. 


(261) H. C. Jones for plaintiff. 
Clarke and Boyden for defendants. 
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Pearson, J. The allegation made in the bill, that Maxwell made the 
entry for his own benefit, is not sufficiently proven in opposition to the 
answers. We are satisfied from the proofs that Maxwell had notice of 
the entry, and the location of the plaintiff’s entry, at the time he made 
the entry for the defendant Long. Notice to the agent is notice to the 
principal, so that the defendant Long had notice. We are also satisfied 
from the exhibits and the deposition of Mr. Hill, the Secretary of State, 
that the plaintiff did pay the purchase money within the time required 
by law, so that his entry did not lapse. This being the case, it is im- 
material whether the defendant had notice of the payment of the pur- 
chase money or not. In making an entry and taking out a grant for land 
which he knew had been before entered by the plaintiff, he acted at his 
peril, and has no right to hold land to which another is entitled because 
he may have persuaded himself that the entry had lapsed by the non- 
payment of the purchase money, as it turns out that he was mistaken. 
It is no excuse for one who takes the legal title to land for which he 
knows another has contracted, to say that he believed the conditions of 
the contract had not been complied with, and that the right was for- 
forfeited, if it turns out not to be as he hoped it was. 

So if one knows that another has made an entry, he has no right to 
take it for granted that the entry has lapsed. He should inform himself, 
for he is put on inquiry, and if it turns out that, in fact, the entry had 
not lapsed, he cannot be allowed to hold the land. It was his folly to be 
too hasty in seeking an advantage from a supposed state of facts, and to 
act in the dark. He reckoned without his host. It was insisted in the 
argument for the defendant that, although the plaintiff had paid 
the purchase money within the time required by the law, yet as he (262) 
did not take out a grant and perfect his title until November, 

1841, which was more than two years from the date of his entry, the 
grant is inoperative, unless he can bring it within the provisions of some 
of the statutes extending the time for perfecting title, and that if this 
case falls within any of those statutes, his grant must give way, under 
the proviso, to the defendant, who had in the meantime obtained his 
grant. The argument assumes that the law requires a grant to be taken 
out within two years, from the date of the entry, notwithstanding the 
purchase money has been paid within the time required by law. In this 
the counsel are mistaken. If the purchase money be paid in due time, 
there is no law fixing upon any particular time within which the grant 
must be obtained. The enterer is looked upon as a purchaser who has 
paid the price and may call for a title when he chooses, with this re- 
striction only, that if his entry be vague it cannot amount to notice, and 
even when it is so specific or has been made so by a survey, that he can 
allege notice, still, if he is unable to prove it, and any other person makes 
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an entry without notice, he loses his right. Subject to this risk, he may 
call for a grant when he chooses, as the law now stands. 

Laws 1796, ch. 445, sec. 13, required grants to be taken out, as well as 
surveys to be made, within two years after the date of the entry, although 
the purchase money had been paid in due time. Laws 1804, ch. 651, ib., 
repeals so much of the act of 1796 as required grants to be taken out, 
but surveys were still required to be made within two years from the 
date of the entry, and there are acts regularly extending the time for 
making surveys, and some of the acts extend the time for taking out 
grants, without any necessity for it, unless in cases where the purchase 

money had not been paid in due time. Laws 1836, ch. 42, Rev. 
(263) Stat., “Entries and Grants,” has no provision requiring either 

that the surveys should be made or that grants should be obtained 
within any limited time, provided the purchase money is paid within 
the time required; and thus the act of 1796 is repealed; but persons who 
have made entries and paid the purchase money, by neglecting to per- 
fect title, take the chance of losing the entries and their money, if any 
other persons enter upon the land whom they cannot prove to have had 
notice, or if the entry be so vague and uncertain as not to be capable 
of being identified, in which case it cannot be made the subject of notice. 
Harris v. Ewing, 21 N. C., 369. 

There are since the act of 1836 statutes from time to time extending 
time for perfecting title. They are only necessary when purchase money 
has not been paid within time required by law, although in some the 
provision is general, probably because the fact that the act of 1796 has 
been repealed by the act of 1836 in this particular was not adverted to. 

The plaintiff is entitled to a decree for a conveyance from the defend- 
ant John Long of so much of the land as is covered by his grant, with 
costs; and as the injunction heretofore granted has, by an interlocutory 
order, been heretofore dissolved, if the defendant has taken possession, 
the plaintiff is entitled to have the possession given up to him and an 
account of the profits and of the costs at law paid by the plaintiff to the 
defendant. As to the plaintiff’s own costs at law, he is not entitled to a 
decree, because he ought not to have resisted the recovery, as he did not 
have the legal title. As to the other two defendants, the bill must be 
dismissed without costs. The allegation that their testator acted other- 
wise than as an agent, although not fully sustained, so as to entitle the 
plaintiff to a decree against them, is still so supported as to show that 
the plaintiff had a reasonable ground for making them parties and to 
eall for their title. 

Per Curtam. Decree accordingly. 


Cited: Gilchrist v. Middleton, 108 N. C., 716, 717. 
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(264) 
HOUSTON er at. v. SMITH. 


Where a party has had a trial at law on a case exclusively within the juris- 
diction of a court of law, a court of equity will not interfere with the 
judgment, except for some new matter not known to the party while the 
court of law had the case in its power, and then not for matter to repel 
the charge by opposing proofs, but such as destroy his adversary’s proof. 


Aprgat from the Court of Equity of Lincoxn. 

In 1827 the plaintiff Houston sold to the defendant a negro girl, 17 
years of age, for the price of $350, for and during the life of the defend- 
ant, who at the same time executed a penal bond in the sum of $350, 
with the condition that the negro girl and her issue should be returned to 
the said Houston at her death, and if the defendant or her assignees 
should remove the negroes out of the county the said Houston should 
take immediate possession, as though the defendant was dead. 

In 1844 the defendant executed a bill of sale to one Grier for the said 
girl and her five children, for the life of the defendant, under which 
Grier took possession and carried the slaves to South Carolina, where- 
upon the plaintiffs Samuel and James Davis, agents of the said Houston, 
seized the negroes, alleging that the life estate was forfeited, brought 
them back to this State, and afterwards sent them to the plaintiff Hous- 
ton in the State of Mississippi. The defendant thereupon brought an 
action of trover against the said Samuel and James Davis, and, at Fall 
Term, 1847, recovered judgment at law for the sum of $1,120, the 
value of her life estate. On the trial of the action at law the (265) 
defendants in that action resisted a recovery on the ground that 
the defendant (then plaintiff) had forfeited her life estate by having 
sent the negroes out of the State, and to prove that fact, called the said 
Grier as a witness. Upon his examination Grier denied that he had any 
knowledge that the negroes had been sent out of the State by the defend- 
ant, and stated that he had no communication with her, except by the 
intervention of one Cunningham, her nephew, who was the subscribing 
witness to the bill of sale purporting to be made by the defendant to the 
said Grier, and who delivered to him the bill of sale and the negroes; _ 
but Grier knew nothing of his own knowledge as to the act or assent of 
the defendant. Grier stated that he and Cunningham carried the 
negroes to South Carolina, where they were seized and taken into pos- 
session by the plaintiffs Samuel and James Davis. He could not prove 
the mark of the defendant to the bill of sale to himself, exhibited in 
court. The judge who tried the case at law instructed the jury that 
there was no evidence that the negroes had been sent out of the State by 
the present defendants, and the jury found a verdict in favor of the 
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present defendants; damages, $1,150. A new trial was moved for by the 
defendants (who are now plaintiffs) on the ground of surprise as to the 
testimony of Grier, and also as to misdirection as to the law. The judge 
allowed the defendants (now plaintiffs), upon the motion for a new 
trial, to have the said Cunningham subpenaed, and he was examined. 
He stated that he was a witness to the bill of sale by the defendant to 
Grier, and delivered the bill of sale and the negroes to him, but that 
Grier was not present when the bill of sale was executed. The motion 
for a new trial on the ground of surprise was refused. The bill charges 
that, shortly after the trial, the plaintiffs in this suit discovered that the 

defendant had executed the bill of sale for said negroes to the 
(266) said Grier for the purpose of his taking them out of the State, 

and that those facts were suppressed and kept secret by a com- 
bination between the defendant and Cunningham (her nephew) and the 
said Grier. The prayer is that the defendant be perpetually enjoined 
from collecting the sum recovered by her at law. 

The defendant admits that she executed the bill of sale to Grier, but 
avers that she did so because she was apprehensive that the plaintiffs 
would seek some opportunity to get possession of the negroes and run 
them out of the State, as the plaintiff Houston had done on a former 
occasion. She denies any assent, expectation, or belief on her part, when 
she made the bill of sale to Grier for her life estate, that he would take 
the negroes out of the State. She denies that there was any combination 
between her and Grier to suppress and keep secret the fact that she had 
made the bill of sale. On the contrary, she avers that the plaintiffs 
knew of the bill of sale, that it was exhibited on the trial at law, and 
that the said Grier did not have any personal knowledge of its execution, 
and, as the subscribing witness Cunningham had not been summoned by 
the plaintiffs (although they knew he was the subscribing witness), the 
presiding judge before deciding the question for a new trial allowed him 
to have the said Cunningham subpenaed. He was fully examined, and, 
although he proved the execution of the bill of sale, he also proved that 
Grier had a personal knowledge of the fact that it was made without 
consideration, that the defendant made it under an apprehension that 
the plaintiffs would deprive her of the negroes, and that they would be 
more secure if held by Grier, and that it was surrendered to her before 
the negroes were taken from the State by the plaintiffs. 


(267) Bynum, Boyden, Alexander, and Thompson for plaintiffs. 
Osborne, Wilson, and Avery for defendant. 


Pearson, J. We are at some loss to know upon what ground of 
equity the plaintiffs put their case. If it be upon the ground that they 
have not had a fair trial at law, they have not prayed for a new trail, 
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but merely pray for a perpetual injunction, as if the matter was there to 
stop. They do not allege the discovery of any evidence, since the ad- 
journment of the court which gives them in equity a right to ask for a 
new trial at law, but merely allege that, after the trial, they discovered 
that a bill of sale had been executed by the defendant for the purposes 
aforesaid. 

All this matter was brought to the attention of the judge who tried 
the case, and, after full deliberation and consideration of all the new 
matter brought forward by the plaintiffs, he refused to give a new trial, 
and, being competent to decide, his adjudication must be final. In this 
point of view the bill cannot be supported, if an appeal to this Court for 
a new trial had been proper, since the court of law was entirely com- 
petent to grant it. Fentress v. Robbins, 4 N. C., 610. For although the 
bill says the alleged combination to suppress and keep secret the fact 
that the bill of sale was executed and that the purpose of its execution 
was to enable Grier to run the negroes out of the State was not dis- 
covered until after the trial, it does not allege that those facts were not 
discovered until after the expiration of the term, so that the judge at 
law had no power to act on the case in that point of view, but, on the 
contrary, the answer shows that the question was presented to the judge, 
that he gave a day for the production of the witness Cunningham, and 
refused upon a consideration of all the facts to grant a new trial. This 
Court is not authorized to say whether his decision was right or wrong. 
This Court cannot review the decision of a court of law upon a 
question addressed to its discretion, from which there is no ap- (268) 
peal, for the same reason that they cannot review a question of 
law from which there is an appeal. It is only for some new matter, not 
known to the party whilst the court of law had the case in its power, that 
this Court has ever interfered, and then not for matter to repel the 
charge, by opposing proof, but such as destroys his proof. Peagram v. 
King, 9 N. C., 297. Although there is an allegation that Grier did not 
swear truly, it is not alleged how it can be shown that he swore falsely. 
The answer supports him in this. He was not present when the bill of 
sale was executed, and of course did not know, of his own knowledge, 
whether the defendant had executed the bill of sale or not, and the 
answer positively denies that there was any combination between the 
defendant and Grier to suppress the fact. It is true, the defendant, on 
the trial at law, refused to admit the execution of the bill of sale. She 
was under no legal obligation to admit it, and there is no allegation that 
the plaintiffs were surprised in consequence of her having agreed to 
admit it and then refusing; but even this was a matter for the considera- 
tion of the judge on the motion for a new trial. 
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It is suggested that, as the plaintiffs could not have made a defense at 
law, upon the proof of all their allegations, inasmush as the forteiture of 
the life estate was not annexed to the title of the slaves, but was inserted 
by way of condition to a penal bond, that this Court will give relief on 
the ground that the plaintiff had no defense at law, and the defendant is 
availing herself of a legal advantage. 

The bill was not framed with this aspect, and therefore the question is 
not fairly presented; but suppose it was, this Court will never aid to 
enforce a condition by which a vested estate is to be defeated or a for- 
feiture incurred, but will only grant relief by requiring the party to pay 

damages and restraining a further breach. If the party provides 
(269) for himself a legal condition, annexed to the estate, whereby to 

defeat it at law, a court of equity will nevertheless relieve against 
a forfeiture or a breach of the condition by decreeing that the bond shall 
be satisfied or the condition saved by the payment of the damage. Even 
this relief against conditions by which estates are defeated can only be 
given when the conveyance is made to secure a debt by way of mortgage, 
but it never has been known that, where the party has failed to secure 
himself by a condition annexed to the estate, so that it may be avoided 
at law, equity will lend its aid to enforce a condition and defeat an 
estate for which a valuable consideration was paid. Equity gives re- 
dress for the damage really sustained, and will not enforce pains, penal- 
ties, forfeitures, or conditions, and will in most cases restrain the party 
from enforcing them. 

In this case the plaintiffs, if any injury has been sustained, have, by 
the penal bond of $350, as full redress as they stipulated, for the price 
of $350 for a life estate in a negro girl of 17 years of age was exorbitant. 
There is no error in the interlocutory order in the court below. 

Per Curt. Affirmed. 


Cited: Stockton v. Briggs, 58 N. C., 314; Carson v. Dellinger, 90 
N. C., 230; Simmons v. Mann, 92 N. C., 17. 
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DAVID MILLER vy. JOHN HOYLE er at. 


Where a bond which is secured by a deed of trust is assigned, the assignee 
shall have the benefit of such security. 


Cause removed from the Court of Equity of Carawsna, at Spring 
Term, 1848. 

The plaintiff and Philip H. Bennick were partners in a small (270) 
retail store, under the management of Bennick. In 1842 the con- 
cern became very much indebted, and, in February, 1843, there were 
executions in the hands of the sheriff and constables to the amount of 
$2,519. Of that amount Bennick paid $775, with the money of the firm; 
and he was unable then to raise any more. As the effects of the firm 
were all in the hands of Bennick, the plaintiff refused to advance the 
money for the residue of the debts unless Bennick would secure him for 
so doing, and he insisted that the sheriff should levy the executions on 
the goods in the store or on the separate property of Bennick to raise the 
balance. To prevent that extremity, Bennick proposed that Miller 
should pay the residue of the executions, and that he would, by way of 
security or indemnity therefor, assign to him a bond, which he, Ben- 
nick, then held on John Hoyle for $1,600, and which was secured by 
a deed of trust for four slaves made by Hoyle to John Holleman; and 
on 17 February, 1843, upon an agreement to that effect, Miller paid to 
the officers the sum of $1,353.41 for the debts and costs, and at the same 
time took from Bennick an assignment of Hoyle’s bond. On 31 July, 
1843, Miller and Bennick came to a final settlement of their partner- 
ship on the following terms: Bennick was to pay to Miller the sums 
advanced by him as capital, with interest from the dates of the several] 
advances, and to keep all the effects and pay,all the debts of the firm 
as his awn and if he had been the sole owner from the beginning; 
and accordingly Bennick, after deducting Miller’s indebtedness to the 
firm on that day, gave his bonds to Miller for $1,327 for the advances 
cf Miller as capital, and at the same time the bond of Hoyle was re- 
tained by Miller in satisfaction of the: sums paid him upon the execu- 
tions as before mentioned. The bond of Hoyle to Bennick bears date 
1 January, 1840, and is for $1,600, payable one day after date - 
and indorsed to the plaintiff, 17 February, 1843. The deed of (271) 
trust bears date 21 January, 1842, and recites that Hoyle was 
then indebted to Bennick in the sum of $1,600 on the bond above de- 
scribed, and, for the security of the debt, conveyed four slaves, named, 
to Holleman in trust that if Hoyle should fail to pay the said debt on 
or before 1 April, 1843, the trustee should sell the negroes to the highest 
bidder on a credit of twelve months, taking bond with good sureties for 
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the purchase money, and out of the same, when collected, should pay 
the reasonable expenses of executing the trusts, and then discharge the 
money due on the bond, with interest. The bill was filed in January, 
1845, against Hoyle, Bennick, Holleman, and Catherine Hinkle, and 
charges that all the defendants, knowing that the debt had been assigned 
to the plaintiff, and intending to defraud him of the whole or some part 
of it, combined to make a pretended sale of the negroes, on 1 April, 
1843, to the defendant Catherine, the mother-in-law of Bennick and 
sister of Hoyle, for the inadequate price of $1,000, and that Holleman 
took from her a bond therefor with insufficient surety and refused to 
transfer that to the plaintiff or pay any part of the price upon his debt; 
and the bill charges the purchase by Catherine Hinkle was merely 
colorable and was in fact made by her as the agent of, or in trust for 
Hoyle himself, who has since kept the negroes as before, and that there 
was no intention that the price should be paid, but the sole purpose of 
the sale was to baffle the plaintiff in pursuing his remedy for the money 
thus due him. The bill further charges that the defendants are all in 
embarrassed circumstances and not able to make good the value of the 
slaves, if they should be carried out of the jurisdiction. The prayer is 
that the deed of trust may be declared to have been a security to the 
plaintiff for the debt and ‘interest; that the defendants Hinkle and Hol- 

leman may be compelled to pay the price of the negroes and 
(272) interest thereon, or that the sale by the trustee may be declared 

fraudulent and void, and the negroes be resold, under the direc- 
tion of the court, for the satisfaction of the plaintiff’s demand; and 
that the negroes may be taken and held in custody for the safe keeping, 
unless the defendant or one of them should give security that they 
should be forthcoming to answer the decree. 

There was an order made on the bill for seizing the negroes by the 
sheriff, and that the defendant Hoyle gave the required bond. 

The defendant Bennick admits the assignment of the debt to the 
plaintiff, but alleges it was only a security for what might be found 
due to the plaintiff upon a settlement of their copartnership; and he 
alleges that nothing is due to the plaintiff on that score, and that no 
settlement has ever yet been made, though he, this defendant, has re- 
peatedly urged the plaintiff to make one. 

The defendant Hoyle denies that he owed the sum mentioned in the 
bond, or any other sum of money to Bennick, and avers that Bennick, 
before he indorsed the bond to the plaintiff, had expressly promised to 
surrender it to this defendant in satisfaction of a bond of the same 
amount which Bennick had given to him, and which he then held. The 
answer states that the bond was not given when it bears date, but that 
it was in January 1842, about the time the deed of trust bears date, 
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and that it was given under the following circumstances and agreement : 
This defendant was then much indebted, and, besides, one Solomon 
Hoyle was suing him for an unjust debt, for which he feared a recovery 
would be made; and he consulted with Bennick as to the best course for 
him to pursue, and by him he was advised to sell all his other property, 
except the negroes, for the purpose of paying his just debts, and he did 
so. That as to the negroes, Bennick advised him that the best 

way to protect them against the unjust demand of Solomon Hoyle (273) 
would be for him, the defendant Hyle, to give Bennick a bond 

for a sum equal to the estimated value of the negroes, and execute a 
deed of trust for the negroes to secure the payment of the bond; and, in 
order to assure this defendant against loss thereby, that Bennick should 
give his bond for the same sum to him, Hoyle, which might be used as 
a set-off in case any unforeseen event should make it necessary. That 
accordingly, Hoyle then gave Bennick the bond in question, dated back 
as of 1 January, 1840, and Bennick then gave Hoyle his bond for 
$1,600, dated back as of 1 February, 1840, and Hoyle also executed the 
deed of trust, which bears its proper date. The answer admits that, 
after the plaintiff got the bond, the defendant prevailed on Holleman 
to sell the negroes, and that the defendant, having no other resource, 
procured Catharine Hinkle to purchase them for him, and that nothing 
was paid thereon, but that the purchase was rescinded by consent of 
those two persons and Holleman. The answer then states that the 
plaintiff, at the time he took the bond, knew that this defendant did not 
owe Bennick anything, because he held the said bond of Bennick; and 
it insists that, at all events, as the plaintiff took the bond from Bennick 
after it was due upon its face, the bond of Bennick, held by Hoyle, is a 
good set-off at law, and therefore in this Court also against it, and 
prays the benefit thereof. 

The answer of Holleman and Hinkle admit the fraud in making the 
aale of the negroes under the deed of trust from the former to the latter, 
and that it has been rescinded; and they submit to another sale, if de- 
creed, or to whatever may be deemed right. 


Avery and Craige for plaintiff. 
Bynum, Alexander, and Williamson for defendants. 


Rurrin, C. J. The plaintiff’s equity is fully admitted by the (274) 
answers, except as to the fact that the bond indorsed to him is his 
absolutely. Bennick denies that in his answer and says it is only a 
security, and that he owes the plaintiff nothing. If it were true that 
the plaintiff holds the bond as security only, the defendant Hoyle would 
be entitled, upon the admissions of Bennick’s answer, to a set-off as to 
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any surplus of the bond after satisfy the plaintiff’s demand against 
Bennick, and it would be necessary to direct an inquiry to ascertain the 
sum due to the plaintiff upon the whole partnership dealings, including 
his advances of capital at first, as well as those made for the discharge 
of the debts at the time the bond was indorsed. But it is established 
by a witness who was present that in July, 1843, Bennick and the 
plaintiff settled all the dealings in a way which made the debts paid by 
the plaintiff in February preceding the debts of Bennick alone, and that 
upon that settlement there was over and above the amount of Hoyle’s 
bond, a balance due the plaintiff of $1,327, for which Bennick then 
gave the plaintiff his bond; and in that statement the witness is sus- 
tained by the declarations of Bennick to others, that he and the plaintiff 
had settled, and by the receipts and bonds which passed at that time 
between those two persons and which they have filed. It must be de- 
clared, therefore, that the plaintiff is the bona fide assignee of the bond 
in question for value, and that he holds it as his own. The Court had 
some hesitation at first upon the question whether the assignment of the 
bond gave the assignees the benefit also of the security of the deed of 
trust. It seemed perfectly just that it should do so, as the incident 
ought to follow the principal. It would do so between the personal and 
real representatives of a mortgagee in fee, and in case of an assignment 
of a bond with a surety and a mortgage as a further security, it is clear 
the assignee of the bond would, upon the principle of substitution, be 

entitled to the benefit of the mortgage. So likewise it would 
(275) seem it should be where there is no surety, because the assignee 

of the debts would seem to stand in the shoes of the assignor to 
every purpose, not only as being liable to all equities against him, 
but as being entitled to all his remedies and securities, unless agreed to 
the contrary. And, upon investigation, so it is found to have been 
decided in several cases. Foster v. For, 4 W. & Serg., 92; Wheeler 
v. Wheeler, 9 Cowan, 34. It would follow, however, upon the same 
principle, that the plaintiff would in this Court be liable to any just 
demand of the debtor against the assignor, attached to the debt assigned ; 
and, according to the doctrine as settled in this State, a set-off is of that 
character when a note or bond overdue is assigned. We should, how- 
ever doubt extremely whether the defendant could, upon that principal 
avail himself of this set-off against the plaintiff, unless he could bring 
home to him precise knowledge, at the time he took the bond, of the sub- 
sistence of the bond of Bennick held by the defendant; for it is a case of 
flagrant fraud, contrived for the express purpose of deceiving the world, 
and put into such a shape as of purpose to mislead others upon this 
point, and, at the same, time intended to enable the deceivers to take 
advantage of their fraud; for although the debt, according to the faco 
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of the bond, had been due more than three years, yet, according to the 
terms of the deed of trust, it was not due and would not be for six weeks 
after the assignment; and there can be but little suspicion that the bond 
given by Bennick to Hoyle, as alleged, was known to the plaintiff or any 
one else but the parties to it, since the very purpose of it, as now stated, 
required that it should be kept from the world, let the fraudulent nature 
of the debt to Bennick and of the deed of trust should be discovered and 
thus avoid that deed. It is, under the circumstances, much the same as 
if Hoyle, knowing that the plaintiff was about paying his money on the 
bond, had encouraged him to do so, or had at least stood by without say- 
ing anything, when he saw that the plaintiff was led by the deed 

of trust to believe that the parties did not consider the money as (276) 
having fallen due, but that the debts still subsisted. It is not, 

however, necesary to declare the law upon that point, inasmuch as this 
defendant has not taken the requisite proof to establish the debt he relies 
on as a set-off. He has exhibited the bond purporting to be that of Ben- 
nick to himself for $1,600, dated 1 February, 1840, and due on day 
after date. But it is not attested, and the defendant Hoyle has not even 
proved the handwriting of the alleged obligor, much less taken evidence 
to establish the existence of the bond prior to the transfer of the debt to 
the plaintiff. Such proof would be indispensable in such a case, since 
from the conduct of these parties, as admitted by themselves, it might 
well be presumed that the pretended bond would be fabricated after this 
controversy arose, and that they have failed to prove its prior subsist- 
ence, only because they could not. This party, indeed, upon the defect 
of the proof in this respect being pointed out at the hearing, pressed the 
court to open the case for further proof. But that could not be thought 
of for a moment, since such indulgences are given only in furtherance 
of right. It would be q disgrace to the administration of justice if an 
extraordinary favor were granted to enable a party to supply a defect 
in so iniquitous a defense. The court, therefore, refused the applica- 
tion; and it must now be declared that the defendant Hoyle has failed 
to establish that the other defendant, Bennick, gave to him the bond for 
$1,600, as alleged in his answer; and as it is admitted in all the answers 
that the sale hitherto made under the deed of trust was all a sham, it 
must be decided that the defendants Hoyle and Holleman produce the 
negroes to the clerk of this Court to be sold, and that they, or as many 
of them as may be necessary, be sold by the clerk, after the usual notice, 
to the highest bidder for ready money, so as to pay to the plain- 

tiff the sum due upon the said bond given by the defendant (277) 
Hoyle, and as the defendants do not allege any payment, the sum 

due thereon is found to be $1,600, with interest at the rate of 6 per cent 
from 1 January, 1840, until payment; and it will be ordered that Holle- 
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man join with the clerk in conveying the slaves to the purchaser or pur- 
chasers. Of course, the defendants must pay all the costs. 

In the course of the cause Joseph Barringer filed a petition in it, 
stating that on 16 August, 1844, the defendant Hoyle conveyed to him 
two of the slaves included in the deed of trust, named Ann and Jane, by 
way of mortgage to indemnify him against loss as the surety of Hoyle 
in a bond for $206, before that time given to one Henry Rhodes, and 
praying that they might be discharged from the sequestration in order 
that he might sell them to raise the money for the discharge of the debt, 
agreeably to a power contained in the mortgage. An inquiry was 
directed as to the petitioner’s right, and the master reported that the 
debt was a just one. 

The Court can give no relief upon the petition, as against the plain- 
tiff, whose encumbrance is prior and preferable; and all that can be 
done for the petitioner is to direct that the negroes which are not mort- 
gaged to Barringer shall be first sold for the satisfaction of the plaintiff, 
so that if he should be paid before all the negroes are sold, Barringer 
may take those or that one of the two mortgaged to him which may 
remain after paying the plaintiff. 

Per Curiam. Decreed accordingly. 


Cited: Cannady v. Roberts, post, 429; Winberry v. Koonce, 83 N. C., 
355; Watson v. Dobbin, 89 N. C., 109. 








(278) 
CHARLES McDOWELL er at. v. A. H. SIMMS er At. 


Although the secret employment of a by-bidder af an auction sale may be 
a fraud upon the vendee, yet the latter must aver in his bill and show 
that he abandoned the contract as soon as he discovered such fraud. 


Appxat from an interlocutory order made at Spring Term, 1849, of 
Rouruerrorp Court of Equity, Batley, J. 

The bill states that a certain tract of land, lying in the county of 
Rutherford and particularly described in the bill, belonged in fee to the 
defendants as tenants in common; that the said land was offered at pub- 
lie sale to the highest bidder, by the defendants, on 20 May, 1845, when 
the plaintiffs were the lastest and highest bidders and became the pur- 
chasers at the price of $2,008, for which the plaintiffs gave their bonds, 
according to the terms of the sale, one due in twelve months for $1,004 
and another at two years for the same amount; that on each of these 
bonds suit was brought in Rutherford Superior Court of Law, and, on 
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the first, judgment was rendered against the plaintiffs at Fall term of 
the said court in 1847, and that the suit on the other bond is still pend- 
ing, and the defendants threaten to take out execution on the said judg- 
ment and to prosecute the other suit to judgment and force the collection 
of it also by execution: The bill further states that when they gave the 
said bonds they received a bond from the defendants to make a title to 
the said land, but that as yet no deed of conveyance has been actually 
made. The bill further sets forth that the said tract of land is 

worth but little, probably not more than $400 or $500, for agri- (279) 
cultural purposes or indeed for any purpose, unless gold mines 

could be found on its surface or in its bosom; that when it was adver- 
tised to be sold as above set forth, it was advertised, not as a farm, but 
as a valuable gold mine, and it was so represented repeatedly by the 
said heirs, and one Thomas Jefferson and others, who, as the plaintiffs 
understood and believe, were procured by them to do so with a view to 
puff the property and cheat the purchaser, both before and on the day 
of sale; that one of the defendants often urged one of the plaintiffs to 
attend the sale, and assured him it was worth $10,000, but that he was 
not able to purchase it, or else he would do so at any price, and assured 
the said plaintiff that a large proportion of the lowgrounds, many acres, 
would yield two or more pennyweights of gold to the hand per day. 
The bill further states that, on the day of sale, when the plaintiffs pur- 
chased the said land, the said heirs or some of them and the said 
Thomas Jefferson, agent for others, were present and employed divers 
persons to puff the said lands as containing a valuable deposit gold 
mine, and also among others one Preston Long, who was the son-in-law 
of one of the defendants, resided in the immediate neighborhood of the _ 
land, professed to be well acquainted with the land, as no doubt 
he was, and who represented it as being very valuable for the purpose 
of mining for gold. The bill further charges that the said Preston Long 
was secretly employed by the defendants or their agents in conducting 
the sale, and with the knowledge and consent of the defendants, not only 
to puff the said land, but also as a by-bidder to run the land up greatly 
beyond its value; that the said Long did accordingly bid and run the 
land up. and these plaintiffs were the more induced to bid on account of 
Long’s connection with the family and well-known acquaintance 

with the land. The bill further states that the plaintiffs were (280) 
entirely unacquainted with the land, and were induced to pur- 

chase solely from the false representations of the defendants and their 
agents, and from the bidding of the said Long. The bill further states 
that the land is utterly worthless for mining, and that, after employing 
hands for several months, the plaintiffs have been unable to find gold 
enough to defray the expense, and that they have requested the defend- 
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ants to rescind the contract, which they have refused to do. The prayer 
is that the contract may be rescinded, and in the meantime for an 
injunction. 

The answer admits that Long was employed as a by-bidder, but avers 
that it was done solely for the purpose of preventing a sacrifice of the 
land, and not with any fraudulent intent, and it denies that the defend- 
ants made any false or fraudulent representations about the value of the 
land, either on the day of sale or at any other time. 

Upon the coming in of the answer, the injunction which had been 
granted was dissolved, and the plaintiffs, by leave, appealed. 


N. W. Woodfin and Iredell for plaintiffs. 
Avery and Gution for defendants. 


Pzarson, J. We concur in opinion with the judge below, and think, 
upon the answers, which are to be taken as true in this stage of the pro- 
ceedings, the injunction ought to have been dissolved. The general alle- 
gation of fraud by a false representation of the value of the land as a 
gold mine, and by a combination among the defendants by such repre- 
sentations to defraud the plaintiff, is positively denied by the answers, 
fairly and without evasion. It was the ordinary case of a vendor’s prais- 
ing the property offered for sale. “A splendid article, a valuable gold 
mine, worth not less than $10,000,” are words used by vendors or per- 
sons offering to sell, and understood by purchasers or persons wishing to 

buy to be unmeaning, and pass for what they are worth. 
(281) The specific fraud alleged is that one Long, at the instance of 

the defendants, who offered the land for sale, bid for the land and 
' ran it up to the price of $1,950, with an understanding between him and 
the defendants that if the lands fell upon his hands at the bid, it should 
be no sale, but the title was to be with the defendants; whereas the terms 
of the sale were that the land should be sold to the highest and best bid- 
der, and no right was reserved or notice given that Long was bidding 
for the vendors. Whether his by-bidding vitiates the sale, so as to give 
the plaintiffs an equity, upon that ground alone, to repudiate the con- 
tract, is a question about which the authorities do not agree. Lord 
Mansfield, in Bexwell v. Christie, Cowper, 355, and Lord Kenyon, in 
Howard v. Costel, 6 Term, 642 held that such by-bidding does vitiate 
the sale, and that the purchaser is at liberty, without more saying, to 
refuse to abide by his contract or purchase. On the other hand, Lord 
Roslyn and Sir William Grant have each, questioned the soundness of 
the doctrine. Coudley v. Parsons, 3 Vesey, 625; Smith v. Clark, 12 
Vesey, 477. They hold that by-bidding, when it is not done for the pur- 
pose of inflating, but merely to prevent the sacrifice of the property, fur- 
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nishes no ground, of itself, to vitiate a sale. We are inclined to the 
opinion of Lords Mansfield and Kenyon. If persons wish to reserve a 
right to buy in unless the property sells for more than a given sum, good 
faith requires that bidders should have notice, and a secret bidding with 
this view would seem to be a fraud, where the terms of sale are to the 
highest and best bidder, and it is impossible, as Lord Roslyn and Sir 
William Grant attempted to do, to run a dividing line so as to say when 
this by-bidding is intended for puffing and when merely to prevent prop- 
erty being sold at a sacrifice. In the nature of things, any by-bid tends 
to inflate the price, more or less, except it be announced to be a 

bid for the owners of the land. We are not called upon in this (282) 
case to decide the question definitely; for, be it either way, it is 
certain that a purchaser who wishes to avail himself of such an objection 
must do so as soon as the fact comes to his knowledge, and cannot go on 
to test the mine, so that, if it turns out not to be rich, he falls back upon 
the objection that there was a by-bidder. There must be good faith on 
both sides, and the purchaser, as soon as he discovers that there has been 
by-bidding, must make his election. The bill does not allege when the 
plaintiffs discovered that Long was a by-bidder. It may be that he knew 
it at the time of the sale, or soon afterwards, before they gave their 
bonds. At all events, there is no allegation that they did not know it 
before they went on to explore and test the mine fully, and their wish to 
repudiate the contract, as the case is now presented to us, would seem to 
be because, upon examination, there was not as much gold to be found 
as they hoped for, and not because, by reason of the by-bidding of Long, 
they had been surprised and induced to give more than they otherwise 
would. This pretext of a by-bidding has now the appearance of being 
set up as a ground for getting clear of a bargain which may be a bad 
one, whereas if the gold mine had proved to be valuable it never would 
have been heard of. 

There is no error in the interlocutory order appealed from. 
Per Curr. Affirmed. 


Cited: Tomlinson v. Savage, post, 437; Alexander v. Utley, 42 N. C., 
245; McDowell v. Simms, ib., 50; 8. c., 45 N. C., 134; Francis v. Love, 
56 N. C., 323; Whitfield v. Hill, 58 N. C., 321; night ». Houghtalling, 
85 N. C., 31; "Caldwell v. Stirewalt, 100 N. C., 206; Davis v. Keen, 142 
N. C., 504. 
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(283) 
THOMAS D. KELLY v. E. anp L. BRYAN. 


Where a deed is absolute on its face, it cannot be converted into a mortgage 
or security for a debt merely by evidence of the declarations of the 
parties or the unaided memory of witnesses. There must be proof of 
facts and circumstances dehors the deed, incompatible with the idea of an 
absolute purchase and leaving no doubt on the mind. There must be an 
allegation that the clause of redemption was omitted by reason of igno- 
rance, mistake, fraud, or undue advantage. . 


Cause removed from the Court of Equity of Rurnerrorp, at Spring 
Term, 1849. 

The bill seeks an account of property conveyed in 1842 by the plain- 
tiff to the defendants, in trust to pay certain enumerated debts. 

The defendants aver that, in 1845, all the matters connected with the 
trust were referred to arbitrators, who, after full investigation, fairly 
stated the account, and made an award, in pursuance of which all the 
property undisposéd of, for the purpose of the trust, was surrendered to 
the plaintiff, except four slaves, which were retained by the defendant 
E. Bryan for the purpose of being sold to pay the balance found in his 
favor. These slaves have since been sold. It is, therefore, insisted that 
the award is conclusive as to all matters up to the time it was made; and 
the defendants submit to account for the price of the slaves retained. 


Guion and Avery for plaintiff. 
Gaither for defendants. 


(284) Pearson, J. The plaintiff does not set out any specific mistake 

or error in the award, but attempts to impeach it on the ground 
of unfairness on the part of the arbitrators. There is no proof to sus- 
tain this allegation. And on the further ground that the same persons 
selected to act called in one Mr. McIntire, who acted and signed the 
award with them. The plaintiff consented that McIntire should be 
called in and should act with the four originally chosen. His signing 
the award with them can in no point of view vitiate it. The Court, 
therefore, declares its opinion to be that the award is conclusive as to all 
matters connected with the trust up to the time it was made. There will 
be a reference for an account as to the four slaves retained, in which the 
defendant E. Bryan will be credited with the amount found to be due 
him, with interest, after deducting the amount found to be due by the 
defendant L. Bryan, and charged with the price for which the four slaves 
have or ought to have been sold, and such hires as may have been. 
received and such profits as may have been made by their labor since 
the award, subject to a proper allowance for clothing, ete. 
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In the second place, the bill charges that in 1840 the plaintiff con- 
veyed two slaves, Ember and Charles, to one Puryear and Poindexter to 
indemnify them as his sureties to a debt of $900; that the bill of sale, 
although absolute on its face, was executed with the understanding that 
the plaintiff might redeem by paying $900; that in the Fall of 1841 
Puryear and Poindexter conveyed the slaves to the defendants, who paid 
the $900 and took the conveyance, at the request of the plaintiff, with 
the same understanding as to his right of redemption. Charles has been 
in the possession of the defendants ever since. Ember was also kept by 
them until 1846, when an arrangement was made by which Alfred was 
substituted for Ember, and Alfred has since been in their pos- 
session. The plaintiff insists that the defendants have received (285) 
large sums for the hires and profits of these slaves, and that he 
has a right to an account and to redeem Charles and Alfred. The de- 
fendants deny that they paid the $900 and took the conveyance at the 
request of the plaintiff, or that he was to have a right to redeem. They 
aver that they paid the money and took the conveyance at the request 
of their sister, who is the wife of the plaintiff, as they were fearful that, 
being a thriftless man, addicted to hard drink, he would waste his sub- 
stance and leave her in a destitute condition, and they intended to allow 
her to redeem the negroes and have the title secured to her sole and sepa- 
rate use. They have had possession of Charles ever since; they allowed 
their sister to keep Ember and retain his wages in the blacksmith shop, 
for the support of herself and family, from the time of their purchase 
in 1841 until 1846, when Alfred was substituted for Ember, who was 
sold for $500, which was applied to the plaintiff’s debts; since which 
time they have also had possession of Alfred, and had no expectation 
that their sister would be able to redeem. They aver that their intention 
to allow their sister to redeem was as a favor and not as a right, and at 
no time did they ever admit a right in the plaintiff to redeem or hold 
any obligation upon him to refund the $900. They insist that it is 
iniquitous in him now to attempt to set up a right to redeem and call for 
an account, since, during the whole time, the risk had been theirs if one 
or both the negroes had died. 

Mr. Puryear, whose deposition has been taken, states that when he 
and Poindexter took the bill of sale there was no understanding that the 
plaintiff was to have a right to redeem. But, afterwards, as the price 
was considered low, and they understood that the plaintiff’s wife wished 
to be allowed to pay the $900 and have the negroes conveyed to some 
friend for her use, they concluded to allow either the plaintiff or his 
wife to redeem, and informed the plaintiff of this intention, and further 
informed him that they only desired to be indemnified, but did 
not like the matter to stand in that condition. The witness says (286) 
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he and, as he supposes, Poindexter were under the impression that they 
were acting in pursuance of some arrangement of the kind when they 
conveyed to the defendants. 

Another witness says that, about the time the conveyance was executed, 
he heard the defendant and Larkin Bryan say that he and his mother 
were taking the conveyance to give “the plaintiff and his wife” or “the 
plaintiff and his family” a chance to redeem. 

Another witness says he was present, and his understanding was that 
the defendants were acting for the benefit of their sister, and that there 
was no idea entertained by any of the parties that the defendants were 
acting in the matter for the benefit of the plaintiff, or that he was to 
have a right of redemption. 

It is a rule of the common law that parol testimony shall not be ad- 
mitted to add to, vary, or explain written instruments; for the very 
sound reason that written memorials are surer and beter evidence than 
the slippery memory of witnesses. 

Courts of equity have made some exceptions to this rule for the pur- 
pose of preventing fraud, but the jurisdiction is exercised sparingly and, 
many think, with very doubtful policy. 

In equity plaintiffs are allowed, by making the proper preliminary 
allegations, as that a certain clause was intended to be inserted in a 
written instrument, but was omitted by the ignorance or mistake of the 
draftsman, or by some fraud or circumvention of the opposite party, or 
some oppression or advantage taken of the plaintiff’s necessities, or when 
an unlawful trust was designedly omitted to evade the law, to call for a 
discovery on the oath of the defendant. If the fact is confessed, the 

plaintiff can have relief. If it be denied, although it was for a 
(287) long time questioned, it is now settled that, provided the matter 

can be established, not merely by the declarations of the parties 
or the unaided memory of witnesses, but by facts and circumstances 
dehors the instrument such as are more tangible and less liable to be 
mistaken than mere words, equity will give relief by considering the 
clause thus shown to have been omitted, as if it had been set out in the 
instrument. Streator v. Jones, 10 N. C., 423. 

The facts and circumstances dehors relied upon in that case were gross 
inadequacy of price; the possession being retained by the plaintiff and 
the payment of interest; and there was the preliminary allegation of 
oppression to account for the clause of redemption not being inserted. 
The plaintiff was a man hard pressed for money, and was forced to con- 
sent to the omission of the clause, the matter being cut short by the de- 
fendant saying, “Here, take the money you want, and trust to my 
word.” Many other cases fully settle this to be law, that, “provided it 
appear to have been the real intent of the party to have the clause in- 
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serted and the instrument was put in the form of an absolute deed by 
ignorance, mistake, fraud, or undue advantage,” equity will treat the 
instrument as if the clause was inserted. McDonald v. McLeod, 36 
N. C., 221. 

In Franklin v. Roberts, 37 N. C., 560, this further restriction is added : 
“When the answer denies the right of redemption, the proofs must be 
clear, consistent, and cogent, composed of circumstances incompatible 
with the idea of an absolute purchase and leaving no doubt on the 
mind.” 

The cases all show by what narrow limits the exception to the general 
tule of evidence is circumscribed. It is allowed to protect against frand ; 
but it leads to perjury, and is a weak protection against fraud; for a 
man who will commit a fraud most usually. will swear falsely 
rather than “confess it” and give up his expected gain. Hence (288) 
it is rigidly required that there should be an allegation that the 
elause was intended to be inserted, but was omitted from some of the 
causes above stated, otherwise there would be encouragement given to 
secret trusts, and the door to let in perjury would be opened wide with- 
out any necessity on the ground of preventing fraud. 

The above cases are referred to for the purpose of showing how en- 
tirely short, in every particular, the present case falls of the limits fixed 
to the admitted exceptions to the general rule: 

1. The right of redemption is not confessed, but is positively denied 
without evasion. 

2. There is no allegation that the alleged right to redeem was intended 
to be inserted in the deed from Puryear and Poindexter to the defend- 
ants, or any reason suggested why it should not have been inserted, if, 
in truth, there was any such understanding. 

3. There is no allegation of surprise, mistake, fraud, or oppression ; 
in fact, there could have been no oppression, for the plaintiff was not the 
debtor of the defendants and they paid the same price that he had agreed 
to take from his vendees, which does not appear to have been inadequate; 
for one of the slaves, the best blacksmith, was sold for $500. 

4. There are no circumstances dehors the deed inconsistent with the 
idea of its being absolute. The price as above stated was not inadequate. 
The defendants did not claim or take any evidence of debt from the 
plaintiff for the $900. 

The possession was not retained by the plaintiff, as if it had been a 
mortgage. One of the slaves was taken into possession by the defend- 
ants immediately ; the other was allowed to remain in the possession of 
the defendant’s sister, who was the plaintiff’s wife, for some four years, 
when Alfred, who was exchanged for him, was taken into possession by 
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(289) the defendants; and the possession of one of the slaves by the de- 
fendant’s sister is not inconsistent with an absolute purchase for 
the purpose of rendering aid to her. 

5. When the matters connected with the trust fund were referred to 
arbitration, no claim of a right to redeem and call for an account was 
set up as to these negroes. 

6. The parol proof of declarations by which the plaintiff seeks to set 
up a right to redeem is vague and unmeaning; no two witnesses agree in 
their recollection, thus giving a striking proof of the wisdom of the rule 
of the common law, and the necessity of restricting the exception to the 
rule by very narrow limits. 

We therefore declare our opinion to be that the plaintiff is not entitled 
to redeem the slaves. 

Per Curtam. Decreed accordingly. 


Cited: Sowell v. Barrett, 45 N. C., 54; Brown v. Carson, ib., 275; 
Clement v. Clement, 54 N. C., 185; McKethan v. Murchison, 73 N. C., 
434; Shields v. Whitaker, 82 N. C., 521; Link v. Link, 90 N. C., 238; 
Watkins v. Williams, 123 N. C., 175; Porter v. White, 128 N. C., 43; 
Frazier v. Frazier, 129 N. C., 30; Avery v. Stewart, 136 N. C., 432; 
Taylor v. Wahab, 154 N. C., 224; Sandlin v. Kearney, ib., 605; Culbreth 
v. Hall, 159 N. C., 591. 


(290) 


RULE ADOPTED BY THE SUPREME COURT AT MORGANTON, 
AUGUST TERM, 1849. 


Orperep by the Court, That whenever a judgment at law is obtained 
by the plaintiff, it shall be at the option of the plaintiff’s counsel, without 
a special motion to the court, to have his execution for debt or damages 
returnable to the Superior Court of law of the county from which the 
record was transmitted to this Court. 





